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(1) INTRODUCTION 

a. Immigration Policy of the Canadian Government.— 
The alien problem in Canada has always been an impor- 
tant issue in the politics of the country. Being a new 
land, still a frontier country long after the United States 
had ceased to be one, Canada naturally attracted large 
numbers of immigrants from the crowded countries of 
Europe and from Asia. The peak of immigration into 
the Dominion came in 1909, and has since more or less 
steadily fallen off. In that year the policy of the Gov- 
ernment was officially declared to be as follows: 

1. Money is expended and administration is exercised with 
the object of securing immigrants whose purpose in life is to 
occupy farm lands, either as owners, tenants, or laborers. 

2. Money is voted and administration is exercised with the 
object of excluding those whose presence in Canada would tend 
to add to the congestion of towns and cities. 

In pursuance of this policy, organized effort was made 
at first to secure immigrants from countries which fur- 
nished classes or races most desired as settlers for the agri- 
cultural regions of the Dominion then under develop- 


1 Official Circular, Supt. of Immigration, Canada, June 4, 1909. 
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ment. Naturally every care was taken to exclude classes 
of persons of the type referred to in section 2, but in spite 
of this fact it was found that the immigrants tended to 
flock to the large cities.” 

A marked change in Canadian immigration policy took 
place in the years following the depression of 1929. 


In recent years there has been a very rapid transition from 
regarding Canada as a country which requires not merely immi- 
gration but immigration on a very large scale, to thinking of 
immigration as constituting an economic peril to the present 
population. . . . The change has reflected itself in an immigra- 
tion law, which was first directed to improving the quality of 
the immigrants received, and later to restricting their num- 
bers. . . . In considering quality, a generous allowance must 
be made for the preference of Canadians in the matter of lan- 
guage, culture, race, and nationality. The basis for these pref- 
erences may be rational or sentimental. It is their negative as- 
pect which is most important: a fear of a large influx of cheap 
labour; the belief that immigrants of Asiatic race and their de- 
scendants cannot be “assimilated” either racially or culturally. 
But there has been a positive aspect too: the wish to foster mi- 
gration from the British Isles. Then too there has been the be- 
lief that the “country needed” certain classes of labour and had 
no room for others. The desired classes were farmers with 
capital, agricultural labourers, and domestic servants. 
Finally, we must notice a strong prejudice against trouble- 
makers, however important their intellectual and educational 
qualities may be.* 


It is intended in the following pages to examine the 
rights of the alien from the time that he first seeks ad- 
mission into Canada until he has attained the full status 
of a naturalized Canadian. ‘There would appear to be 
four distinct situations that the alien must be prepared to 
meet. First, he may be refused permission to enter the 
country at all. Secondly, having once been allowed to 
enter Canada, he may be faced with deportation proceed- 
ings. Thirdly, the alien may seek to become a Canadian 
by being naturalized in Canada. Finally, the situation 
may arise where the person who entered Canada as an 


2 For a treatise on the immigration question in Canada, see Ropert ENGLAND, 
= Ag ogy EvuRoPEAN IMMIGRANT IN CANADA. 
F. Angus, Canadian Immigration: The Law and its Administration 
(1938) 28 Am. J. or Int. Law 74 at 75. 
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alien, and who has been naturalized in Canada, may have 
his naturalization certificate revoked. 

With these four situations in mind it is proposed to 
examine the legislation and the court decisions in order 
to determine, as far as possible, the exact rights of the 
alien, and the extent to which control over him may be 
exercised by the executive: more important still, to de- 
termine what judicial restraint, if any, may be applied to 
the acts of the executive in the exercise of its administra- 
tive powers over aliens. 


b. Constitutional Background.—The law-making 
power with respect to immigration, deportation and natu- 
ralization is vested in the Federal Parliament.* But the 
legislature in each of the Provinces may make laws in 
relation to immigration into the Province, and such legis- 
lation “shall have effect in and for the Province as long 
and as far as” it is “not repugnant to any Act of the Parlia- 
ment of Canada.” In effect, however, the Federal Par- 
liament has the full burden of legislating with regard to 
immigration because of the restrictions placed upon giv- 
ing effect to provincial legislation. For example, such 
legislation may never go into effect for the 


Governor-General of Canada in Council within one year of the 
receipt of an authentic copy of an Act of a Provincial Legislature 
may disallow the Act, in which case the Act is annulled from 
and after the day on which the Lieutenant-Governor of the 
Province signifies the disallowance by Speech or Message to the 

' Legislature or by Proclamation.® 


Or, the Provincial Lieutenant-Governor may reserve a 
bill passed by the Legislature for the Governor-General’s 
pleasure.’ So, it would appear, the power to control by 
legislation problems of immigration as such rests, for con- 
stitutional reasons, solely with the Federal Government 
in Canada. 


4 British North America Act, 30 Vic. ch. 3, §95 (1867). 
5 Ibid. § 95. 

6 Ibid. §§ 56, 90. 

7 Ibid. §§ 57, 90. 
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c. Citizenship in Canada.—Before proceeding to dis- 
cuss the legislation dealing with exclusion and expulsion, 
a few words of explanation are necessary to a proper 
understanding of the meaning of certain terms in the 
Immigration Act.* The Act recognizes four distinct na- 
tional relationships.° To begin with, an alien is defined 
to be “a person who is not a British subject.” This pro- 
vision is a curious one in view of the fact that British sub- 
jects, insofar as the immigration problem is concerned, 
are subjected to the same restrictions as those who do not 
possess British nationality. Secondly, the Act creates a 
new status, namely, that of “Canadian citizen.” A “Cana- 
dian citizen” is: 

(i) a person born in Canada who has not become an alien. 

(ii) a British subject who has Canadian domicile. 

(iii) a person naturalized under the laws of Canada who has 
not subsequently become an alien or lost Canadian domi- 
cile.?* 

The foregoing implies that there must be a status of the 
“Canadian domiciliary,” and the Act vaguely defines that 
status. “Domicile” means, according to the Act, that 
place in which a person has his home, or in which he re- 
sides, or to which he returns as his place of permanent 
abode, and does not mean the place where he resides for 
a mere special or temporary purpose. ‘Canadian domi- 
cile” can only be acquired, for the purposes of the Immi- 
gration Act, by a person having his domicile for at least 
five years in Canada after having been landed therein.” 
Clearly the purpose of the quasi-nationality provisions in 
the Immigration Act was to facilitate the administrative 
control of immigration by providing some criteria for 
determining just who were to be considered “Canadians” 

8R. S. C. ch. 93 (1927). 

9 Ibid. § 2. 

10 Jbid. §2. The Immigration Act, after defining “domicile” as the place in 
which a person has his home, or in which he resides, or to which he returns as 
his place of permanent abode and . . . not the place where he resides for a mere 
special or temporary purpose, then provides that “Canadian domicile” can be 
acquired by a person having his domicile for at least five years in Canada after 


having been landed therein within the meaning of the Act. 
11 [bid. § 2. 
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and who not. Canadian immigration law then recognizes 
four classes of persons, (a) aliens, (b) Canadian domi- 
ciliaries, (c) Canadian citizens, and (d) British subjects. 
It will be necessary to bear in mind that, for the purpose 
of this part of the discussion, the word “alien” must be 
taken to mean any person who is not a “Canadian citizen” 
within the meaning of the Immigration Act.” 


(11) LEGISLATION DIRECTED TOWARDS EXCLUSION AND 
EXPULSION OF ALIENS AND “NON-CITIZENS” 


There are three federal statutes dealing specifically 
with immigration into and deportation from the Do- 
minion of Canada. Chief of these the Immigration Act,"* 
deals generally with all matters falling within the scope 
of the Department of Immigration and Colonization. 

The Immigration Act lists a number of prohibited 
classes of persons who may not enter or be allowed to re- 
main if found within Canada, unless they are “citizens” 
as above defined, or have a Canadian domicile.* How- 
ever, the Minister of Immigration and Colonization may 
by means of a written permit authorize any person to 
enter Canada, or having entered, to remain without being 
subject to the provisions of the Act.** This would seem 
to vest wide administrative authority in the Minister, but 
as a matter of fact the power is seldom exercised, and 
then only to resolve a hard case. In theory at least, if not 
in practice, the actions of the Minister are subject to re- 
view by Parliament, for all such permits must be laid be- 
fore Parliament within thirty days of its meeting. 

After providing for the appointment, by the Minister, 
of Commissioners of Immigration and other administra- 
tive officers, the Act stipulates that persons so appointed 
are to have the power of a constable insofar as the en- 
forcement of the Act is concerned.” Immigration offi- 


18 


14R. S. C. ch. 93, §3 (1927). 
15 Ibid. § 4. 
16 Ibid. § 2. 


12 — note 8. 
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cers are also empowered to administer oaths and to take 
evidence under oath. 

‘ (a) Boards of Inquiry Under the Immigration Act.— 
For the purpose of the present investigation, the most im- 
portant provisions are those relating to the appointment, 
powers and procedure of Boards of Inquiry. A Board 
of Inquiry has authority to determine whether an immi- 
grant, passenger or other person may enter Canada, or if 
already within the country, may be allowed to remain.” 
It has full jurisdiction to deal with matters of immigra- 
tion and deportation. The Board consists of such num- 
ber of immigration officers as the Minister may nominate, 
and has its seat at the port of entry.” 

The administrative nature of the proceedings before a 
Board of Inquiry is clearly indicated in the section deal- 
ing with the procedure of the Board and also in the sec- 
tion which prohibits any judicial review of the action of 
the Board and of cases within its jurisdiction. The pro- 
cedural provisions are as follows: 

15. (1) The hearing of all cases brought before a Board of In- 
quiry shall be separate and apart from the public, but in the pres- 
ence of the immigrant, passenger or other person concerned when- 
ever practicable, and such immigrant, passenger or other person 
shall have the right to be represented by counsel whenever any 
evidence or testimony touching the case is received by the Board, 
and a summary record of proceedings and of evidence and testi- 
mony taken shall be kept by the Board. 

(2) The Board, and any member thereof, may, at dis- 
cretion, administer oaths and take evidence under oath or affirma- 
tion in any form which they deem binding upon the person being 
examined. 

16. In all such cases, a Board of Inquiry may at the hearing, 
receive and base its decision upon any evidence, considered cred- 
ible or trustworthy by such Board in the circumstances of each 
case; and in all cases where the question of the right to enter 
or land in Canada under this Act is raised the burden of proof 
shall rest upon the immigrant, passenger or other person claim- 
ing such right. 

An appeal lies to the Minister against the decision of 
the Board of Inquiry. If such appeal is dismissed the 


17 Jd, 
18 Jd. 
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appellant is subject to summary deportation.” However, 


no appeal may be taken to the Minister if the decision of 
the Board of Inquiry is based upon a certificate of the 
examining medical officer showing the person concerned 
to be suffering from any loathsome disease or disease 
likely to become dangerous to the public health.” The 
jurisdiction of the courts is expressly excluded.” 

The Act also empowers the Governor in Council to 
make further regulations governing the procedure of 
Boards of Inquiry and appeal therefrom as deemed neces- 
sary.” On the recommendation of the Minister, the Gov- 
ernor in Council may make orders and regulations neces- 
sary or expedient for enforcing the provisions of the Act.” 

(b) Federal Legislation Directed Towards Chinese 
Immigration.— Legislation governing the entry into 
Canada of persons of Chinese origin was first enacted in 
1885, at which time the simple expedient of imposing a 
head tax was adopted. The original tax was $50.00, 
which was increased in 1901 to $100.00, and in 1904 to 
$500.00. Merchants and their families, university stu- 
dents and persons of non-immigrant classes were ex- 
empted from payment of head tax. In June, 1923, the 
existing legislation was all repealed, and in its stead the 
Chinese Immigration Act* was passed. This measure 
abolished the head tax system and provided for the entry 
into Canada of the following class of persons: 


(i) Members of the diplomatic corps or other gov- 
ernment representatives, their suites and their servants, 
and consuls and consular agents; 

(ii) Children born in Canada of parents of Chinese 
origin, or descent, who have left Canada for educa- 
tional or other purposes, on substantiating their iden- 


19 [bid. § 19. 

20 bid. § 18. 

21 [bid. § 23. 

22 Tbid. § 24. 

23 Such orders or regulations must, however, be strictly in accordance with 
the true intent and meaning of the Act. 

24R. S. C. ch. 95 (1927). 
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tity to the satisfaction of the Controller at the port or 
place where they seek to enter on their return; 


(iii) Merchants, as defined by such regulations as 
the Minister may prescribe; students entering Canada 
for the purpose of attendance, and while in actual at- 
tendance, at any Canadian university or college author- 
ized by statute or charter to confer degrees; 


(iv) Persons in transit through Canada. 


The Minister has authority to grant entry, under per- 
mit, for a specified period only, to persons of Chinese 
origin without such persons being subject to the provi- 
sions of the Act. In certain cases bonds are required. 
Provisions are made in the present Chinese Immigration 
Act for registration prior to departure and the right to 
return within a period of two years, of Chinese legally 
admitted to and lawfully resident in Canada. Further, 
in common with the general Immigration Act, the Chi- 
nese Immigration Act sets out specifically the classes of 
undesirable persons prohibited entry to Canada. Ma- 
chinery is provided for the deportation of undesirables 
and penalties are imposed for violations of the provisions 
of the Act. The principal administrative officer is the 
Chief Controller, who is an official of the Department of 
Immigration and Colonization or of the Department of 
National Revenue, and is appointed by the Governor- 
General in Council.” The Controller exercises powers 
corresponding closely to those enjoyed by the Board of 
Inquiry under the Immigration Act. He has authority 
to determine whether an immigrant, passenger or other 
person detained for any cause under the Act is of Chinese 
origin or descent. Further, he may decide if such person 
be found to be Chinese, whether he shall be allowed to 
enter, land or remain in Canada or whether he shall be 
deported.” In cases where a deportation order of the 


25 Ibid. § 2. 
26 Ibid. § 10. 
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Controller is based on a certificate of a medical officer no 
appeal may be taken against the order.” In all cases the 
person being examined by the Controller is entitled to 
consult with legal counsel. Where an exclusion or de- 
portation order is not based upon a medical certificate an 
appeal lies to the Minister of Immigration and Coloniza- 
tion, but notice of such appeal must be served upon the 
Controller within forty-eight hours after the Controller 
has rendered his decision. 

The most important provision of the Chinese Immigra- 
tion Act for the purposes of this study is to be found in 
section 38, which reads: 

No court and no judge or officer thereof shall have jurisdiction 
to review, quash, reverse, restrain or otherwise interfere with 
any proceeding, decision or order of the Minister or of any con- 
troller relating to the status, condition, origin, decent, detention 
or deportation of any immigrant, passenger or other person upon 
any ground whatsoever, unless such person is a Canadian citizen, 
or has acquired a Canadian domicile. 

(c) Expulsion Provisions of the Opium and Narcotic 
Drugs Act—The Opium and Narcotic Drugs Act* ap- 
plies to all aliens, whether domiciled in Canada or not. 
If an alien is convicted of an offence under paragraphs 
(a), (b), (e) or (f) of section 4 of the Act” he is to be 
deported 

upon the expiration or sooner . . . determination of the im- 
prisonment imposed on such conviction 
in accordance with the provisions of the Immigration Act 
relating to inquiry, detention or deportation. 


(III) EXCLUSION PROCEEDINGS 


In the following analysis of judicial proceedings care 
has been taken to select those cases which best serve to 
indicate the extent of the alien’s right to resort to the 
courts when he has been refused permission to enter 
Canada. The Canadian Immigration Act provides that 


27 Ibid. § 11. 
28R. S. C. ch. 144 (1927). 
29 J.e., any alien who engages in any aspect of the opium traffic. 
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No court, and no judge or officer thereof, shall have jurisdic- 
tion to review, quash, reverse, restrain or otherwise interfere 
with any proceeding, decision or order of the Minister or of any 
Board of Inquiry, or officer in charge, had, made or given under 
the authority and in accordance with the provisions of this Act 
relating to the detention or deportation of any rejected immi- 
grant, passenger or other person, upon any ground whatsoever, 
unless such person is a Canadian citizen or has Canadian domi- 
cile.*° 


The question at once arises as to whether this provision 
takes away the right to a writ of habeas corpus. This 
matter was dealt with in the case of Re Thaw™ in the 
Quebec Court of King’s Bench. Mr. Thaw, an Ameri- 
can citizen, had escaped from a mental hospital in New 
York and had illegally entered the Province of Quebec. 
He was arrested by members of the Immigration Board 
for having infringed the immigration laws and on the 
ground that he was an undesirable immigrant. After 
having sought without success to obtain his freedom on 
other legal grounds, Thaw applied for and obtained a 
writ of habeas corpus addressed to the Immigration 
Board, and to each of its members, ordering them to 
bring the prisoner before the court, and to declare for 
what reason and in virtue of what law he had been placed 
under arrest and detained by them. Mr. Justice Archam- 
beault, commenting on the claim of the Immigration 
Board that Thaw’s right to habeas corpus had been taken 
away by the provision of the Immigration Act quoted 
above, said: 

The immigration law does remove the right of appeal to the 
ordinary tribunal from decisions of the Immigration Board, or 
the Minister of the Interior; but this disposition, which can, 
perhaps, remove the right of a writ of prohibition, certanly does 
not remove the right of the writ of habeas corpus; and immigra- 
tion commissioners on whom such a writ was served would have 
but one thing to do to avoid becoming guilty of contempt of 


court—that is, return the writ, declaring at the same time for 
what reasons they keep the prisoner in detention.®? 


30 Supra note 14, at § 23. 
8123 Que. K. B. 11, 13 D. L. R. 715 (1913). 
82 [bid. at 720. 
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Mr. Justice Archambeault further declared that he be- 
lieved, even though the immigration law might be suc- 
cessfully invoked by the Immigration Board, neverthe- 
less, habeas corpus could be had for the purpose of testing 
the constitutionality of that law. A similar view was en- 
tertained by the Supreme Court of Nova Scotia in the 
case of Rex v. Barnstead.” At the time this case came up 
there was at the Port of Halifax only one immigration 
officer, so that a Board of Inquiry with respect to immi- 
gration could not be constituted. Mr. Barnstead, the 
sole immigration officer there, acted alone and made a 
deportation order with respect to the applicant on the 
ground of non-compliance with the Privy Council order 
re “continuous journey.” Mr. Justice Russell decided 
upon the application for habeas corpus that the immigra- 
tion officer was not justified in arriving at his finding as 
to whether the nature of the applicant’s journey to Can- 
ada was a continuous journey within the meaning of the 
order. In considering how far he was prohibited by sec- 
tion B of the Act from reviewing the immigration officer’s 
finding, he said: 

Exception is taken to my jurisdiction to deal with the matter 
because of the prohibitions in section 23. I think I am war- 
ranted in ignoring these prohibitions by the decision of the late 
Graham, E. J. in Re Walsh.** The order is made by “the Immi- 
gration Officer in charge” and it is not shown on the face of the 
order that there was not a Board of Inquiry here or at the neigh- 
boring port of entry which Graham, E. J. held to be necessary 
in order to give the officer jurisdiction. 

Re Walsh® on which Mr. Justice Russell relied, was 
a case in which three immigrants had been ordered to 
be deported by a ruling of the same officer Barnstead, 
acting alone at Halifax, in the absence of a sufficient num- 
ber of immigration officers to constitute a Board of In- 
quiry. In this case Barnstead based his order upon the 
ground that bank drafts in the rightful possession of 


88 35 C. C. C. 179, 55 D. L. R. 287 (1920). 
34 = Cc. C. C. 60, 13 D. L. R. 288 (1913). 
85 
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three persons seeking entrance into Canada did not con- 
stitute money in the sense intended by the Immigration 
Act. The Act required that all persons seeking permis- 
sion to enter Canada should have at least $25.00 in their 
own right. Graham, E. J., held that the deportation 
order was not made or given under the authority and in 
accordance with the provisions of the Act, and that the 
court might review the order notwithstanding section 23 
of the Immigration Act. Such restriction was held not 
to apply where the order was made outside of the author- 
ity conferred by the statute itself. 


In the case of Re Munshi Singh,” Mr. Justice Irving 
of the British Columbia Court of Appeal dealt at some 
length upon the effect of section 23 of the Immigration 
Act. This case was the first full judicial pronouncement 
upon the question of the extent to which persons falling 
within the provisions of section 23 had been deprived of 
access to the courts: 


Section 23 . . . deals with two classes of persons, namely, 
Canadian citizens or persons have a Canadian domicile, that is 
one class; the other class is any rejected immigrant, passenger 
or other person, not being a Canadian citizen or having a Cana- 
dian domicile. With respect to the first class, in my opinion, the 
rights of the Civil Courts to intervene has not been taken away. 
In such cases the Courts have a right to interfere by certiorari. 
With reference to the second class, the jurisdiction of the Court 
to review, quash, reverse, restrain or otherwise interfere, I shall 
not say has been taken away but does not exist. The right to 
certiorari in the second class is limited to want of jurisdiction, 
or excess of jurisdiction, or fraud. In cases where the right to 
certiorari is taken away by statute, the courts can, nevertheless, 
inquire as to the facts which go to the jurisdiction—that is, facts 
collateral to the matters they are to determine; but as to the 
merits of the case the tribunal appointed is the sole judge. A 
person may apply to a civil court to determine whether he falls 
within one class or other, but once it is established that he is 
a rejected immigrant or passenger, under the authority and in 
accordance with the Act, and is not a Canadian citizen or has not 
a Canadian domicile, then the civil court has no jurisdiction to 
investigate the correctness of the decision.*’ 


8620 B. C. R. 243 (1914). 
37 Ibid, at 263. 
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Further along in his opinion Mr. Justice Irving points 
out that the fact that Parliament has distinguished be- 
tween the right of those who are Canadian citizens and 
those who are not, only indicates the more clearly that 
the Immigration Act itself contemplates that a// matters 
relating to the detention and deportation of any rejected 
immigrant should be 


dealt with by the executive, and not the judicial branch of the 
Government. 


The intent of the Dominion Parliament that control of 
aliens wishing to enter the country should be a matter for 
the executive rather than the judicial branch of the gov- 
ernment is reaffirmed in Re Yee Foo et al.* In this case 
several Chinese who had resided in Canada for some 
time but who possessed neither citizenship nor domicile 
therein, went for a few hours to the United States and 
then returned to Canada without at any time having noti- 
fied the immigration authorities. They were arrested for 
violation of the Chinese Immigration Act* and were 
ordered deported by the Controller. The case came up 
as an appeal by way of habeas corpus and certiorari. 
Section 38 of the Act in question, purporting to take such 
cases out of the jurisdiction of the courts, reads thus: 


No court and no judge or officer thereof shall have jurisdiction 
to review, quash, reverse, restrain or otherwise interfere with 
any proceeding, decision or order of the Minister or of any Con- 
troller relating to the status, condition, origin, descent, detention 
or deportation of any immigrant, passenger or other person upon 

’ any ground whatsoever, unless such person is a Canadian citizen 
or has acquired Canadian domicile. 


Chief Justice Mulock of Ontario, in dissenting from 
the opinion of the Court that there could be no interfer- 
ence with the decision of the Controller in this case, de- 
clared: 


This section does not, I think, deprive the Court of jurisdic- 
tion to interfere where, as here, the Controller has acted not in 
pursuance of but contrary to his statutory authority.* 


3856 O. L. R. 669, (1925) 2 D. L. R. 1131. 

39 Supra note 17, at § 38. 

40 Supra note 38, (1925) 2 D. L. R. 1131 at 1134. 
2 
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This would seem to be in accord with the generally pre- 
vailing opinion that delegated powers must be exercised 
strictly in accordance with the wording of the delegating 
statute. 

A very interesting case on habeas corpus proceedings 
under the Immigration Act is R. v. Alamazoff.“ In that 
case the defendant was detained by the immigration au- 
thorities for investigation on the charge that he was an 
undesirable alien not having a “Canadian domicile.” He 
had applied to the officers in charge of the Board of In- 
quiry for release on bond, pending the hearing and de- 
termination of the case, and when his application was 
denied he petitioned the court by way of habeas corpus 
proceedings for bail pending disposition of the inquiry. 
The petition and writ were returned before Mather, C. J. 
and it was argued (a) that the Habeas Corpus Act of 1679 
entitled him to apply for and obtain bail by way of habeas 
corpus, and (b) that notwithstanding and even if there 
was no statute immediately applicable to the point, there 
was vested in a superior court of record an inherent com- 
mon law power to grant bail. Mathers, C. J., held to the 
contrary on both contentions: 

Proceedings under the Immigration Act for the deportation 
of an undesirable alien are in no sense criminal and a person 
arrested and detained for such purpose is not committed for any 
crime within the meaning of the Habeas Corpus Act, 31 Car. II, 
c. 2, and cannot have recourse to that Act for the purpose of 
obtaining his release on bail; nor is there any jurisdiction in the 
court under any other statute or at common law to admit to bail.* 

Perhaps one of the most important cases concerning 
habeas corpus is Lancet v. O’Connell.** In this case a 
number of aliens had been detained at Quebec after hav- 
ing been examined and rejected by a Board of Inquiry, 
and appeals to the Minister had been turned down. In 
each case it was contended that the Board of Inquiry had 
not correctly interpreted the expression “continuous jour- 


41 = Man. R. 143, 3 W. W. R. 281 (1919). 
42 
4361 Que. S. C. 9 (1923). 
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ney” in the Order in Council in defining “prohibited 
classes” under the authority of the Act. It was argued 
that this error involved the nullity of the Board’s find- 
ings. In re Barnstead,“ In re Walsh* and Offman v. 
Lantalum “* were cited in support of this argument. In 
the case of Offman v. Lantalum, Crockett, J., said: 


The prohibition of that article ** applies in my judgment only 
to proceedings, decisions or orders, had, made or given under 
yw authority and in accordance with the provisions of this 

Mr. Justice Gibsone, in delivering the opinion of the 
court in Lancet v. O’Connell, said that in the writs of 
habeas corpus he was asked to declare that the findings 
of the Boards of Inquiry were wrong upon the evidence, 
both because the Boards misinterpreted the phrase ‘“con- 
tinuous voyage” and because they did not properly appre- 
ciate the evidence. He was asked to declare that the 
intention was illegal and to order the discharge of the 
persons detained. He dismissed the petition and dis- 
charged the respondent, holding that the effect of section 
23 of the Immigration Act was to deprive any court or 
judge of jurisdiction to interfere with the proceedings of 
a Board of Inquiry, either on the ground of misunder- 
standing or misinterpretation of the law or of the regula- 
tions, or on account of admission of illegal evidence, or of 
error in weighing the evidence heard, or on account of 
any informality or omission which might fairly be classed 
as a matter of procedure or of departmental regulation. 

Apart from the difference of Mr. Justice Gibsone’s 
opinion on section 23 of the Immigration Act from that 
of the judges in the other cases referred to above, Mr. 
Justice Gibsone exhibits a distrust of judicial objectivity. 
It would be more natural to expect a judge to display a 
distrust of ministerial objectivity. Mr. Justice Gibsone 


44 Supra note 33. 

45 Supra note 34. 

46 Cited in Lancet v. O’Connell, supra note 43. 
47 J. e., §23 of the Immigration Act. 
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seems to hold the view that an administrative tribunal has 
machinery better adapted to deal with this type of prob- 
lem than have courts of law. In his decision he stated 
that he thought it would be fair to presume that the 
rulings of the Minister would be uniform and consistent 
in all cases brought before him. 

Before concluding the discussion of the exclusion 
process this point should be noted; the method of testing 
the jurisdictional fact that the applicant is neither a Cana- 
dian citizen nor possesses Canadian domicile has been left 
for court supervision, to be exercised on applications for 
habeas corpus.“ A Board may not pass a final judgment 
on the question of its own jurisdiction in such cases.” 


(IV) DEPORTATION OF PERSONS ALREADY IN CANADA 


(a) Grounds for Deportation.—Some of the most im- 
portant cases illustrating the grounds for deportation 
under the Immigration Act proper have arisen since 


1930. A brief survey of a few of these cases reveals the 
growing need for careful scrutiny of the actions of the 
administrative officers. The decisions themselves indi- 
cate a marked apathy on the part of the judiciary towards 
the increase in the scope of administrative authority. The 
case of R. v. Takhar” involved an appeal from an order 
of the Supreme Court of British Columbia refusing to 
grant habeas corpus for the release of Takhar, who was 
being held for deportation by the immigration authori- 
ties pursuant to an order for deportation issued by a 
Board of Inquiry. The order had been made on the 
ground that Takhar had entered Canada by stealth, and 
had admittedly eluded examination. The court was 
asked to hold for the dismissal of the applicant on the 
ground that the Board had failed to find definitely and 
substantially that he was not a Canadian citizen and had 


48 Re Lee Chow Ying, 39 B. C. R. 322, 49 C. C. C. 168 (1928). 
49 In re Munshi Singh, supra note 36. 
5044 B. C. R. 360, (1932) 1 D. L. R. 332. 
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not Canadian domicile. ‘The court refused so to find, 
declaring that no such formal finding was required of the 
Board under the Immigration Act. Vaaro et al. v. the 
King” was an appeal by eight deportees from the judg- 
ment of the Supreme Court of Nova Scotia refusing an 
application for discharge under the Liberty of the Sub- 
ject Act of that province.” The applicants had been 
taken into custody on the ground that each of them was 


a person other than a Canadian citizen, who advocates in Canada 
the overthrow by force or violence of the Government of Canada, 
the overthrow by force or violence of constituted law and author- 
ity, and by word or act creates or attempts to create riot or public 
disorder in Canada. 

It was urged on behalf of the applicants that the com- 
plaint of the Commissioner of Immigration was in effect 
the same thing as a criminal charge and that the particu- 
lar complaint failed entirely to contain the allegations 
necessary to support a criminal charge. On this point 
the court held that the complaint was not analogous to a 
criminal indictment, and that it was sufficient if it made 
known with reasonable certainty to the person against 
whom it was directed, the conduct in respect of which it 
was made. It was not necessary that the complaint give 
the dates when and places where the acts charged therein 
were committed. The case of Samejima v. the King™ 
was cited as an authority for this holding. The other 
question in the case concerned the right to a discharge on 
habeas corpus pending an appeal to the Minister, the 
applicants having appealed from the decision of the 
Board of Inquiry. It was held that every alien who has 
been admitted into custody on a charge for which he may 
be deported, is entitled to habeas corpus. But, as in this 
case, where there is a valid complaint by the Minister, a 
proper warrant by the Deputy Minister, a decision, after 
due investigation by a Board of Inquiry, followed by an 


51 (1933) S. C. R. 36, (1933) 1 D. L. R. 359. 
52 Revised Stats. of Nova Scotia, ch. 231 (1923). 
5344 B. C. R. 317, (1932) 4 D. L. R. 246. 
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appeal to the Minister, no dismissal may be granted or 
any procedure because of section 21 of the Immigration 
Act, which states that the finding of the Board is to be 
deemed final until reversed by the Minister. 

(b) Exercise of Administrative Powers by the Execu- 
tive—Wade v. Egan," a case which came finally before 
the Manitoba Court of Appeal, illustrates with great 
clarity the dangers which lie in an Act which confers 
such wide administrative powers as does the Immigration 
Act. The plaintiff was a labour leader. While in reality 
a Canadian citizen, he had claimed from time to time to 
be an American. In December, 1931, the defendant, 
Egan, in his capacity as Deputy Minister of Immigration 
and Colonization, issued an order under section 42 of the 
Immigration Act, authorizing any officer of the Royal 
Canadian Mounted Police to arrest the plaintiff as 


a person other than a Canadian citizen who advocates in Canada 
the overthrow by force or violence of the Government of Great 
Britain or Canada. . . etc. 


The order, although received by the R. C. M. Police 
in December, was not acted upon until the following 
May, when the plaintiff was arrested after delivering a 
speech in Winnipeg. He was interviewed the next day 
by a barrister acting for the Canadian Labour Defence 
League, who discovered his Canadian citizenship and 
that he was not liable to deportation. The Police In- 
spector, on being notified, agreed to meet the barrister at 
a stated time the following afternoon and show him the 
order for the plaintiff’s arrest. But instead of doing so, 
the inspector had the plaintiff taken out of town, placed 
on board a train and sent to Halifax. On arrival at Hali- 
fax the plaintiff was brought before a Board of Inquiry, 
his Canadian citizenship was established, and he was dis- 
charged, given one dollar in cash and transportation back 
to Winnipeg. It was held in the trial court that there 
was no duty on the part of Egan as Deputy Minister to 


5443 Man. R. 295 (1935). 
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inquire into the correctness of the information on which 
he ordered the plaintiff's arrest. Magistrates acting 
within their jurisdiction are not liable for an error in 
judgment, but only for malice or want of bona fides. The 
R. C. M. Police officers were protected by the warrant, 
valid on its face. No notice was taken of the other more 
objectionable elements in the case. The Appeal Court 
dismissed the appeal on the ground that 


the evidence adduced does not establish any improper motives 

of such officers. 
The majority contented themselves with a mild criticism 
of the high-handed action of the R. C. M. Police. The 
two dissenting opinions pointed out that the action was 
not only for unlawful arrest, but also for illegal treatment 
after arrest. In a comment upon this case in the Cana- 
dian Bar Review it was said: 

The case as a whole presents a striking contrast between com- 
plete willingness of the executive to disregard all standards of 
fair play, and the almost complete willingness of the judiciary 
to check such behaviour. 

(c) When May Deportation Take Place?—Probably 
one of the most important of recent deportation cases is 
Re Veregin.” ‘This case came up as the result of an at- 
tempt of the Canadian immigration authorities to deport 
to the Union of Socialist Soviet Republics one Peter 
Veregin before he had completed the prison term which 
he was serving for perjury. The prisoner, a person not 
having a Canadian domicile and not being a Canadian 
citizen within the meaning of the Immigration Act, was 
serving a sentence of eighteen months’ imprisonment. At 
the end of six months the Minister of Justice, acting 
under authority of the Immigration Act, ordered the 
jailor to deliver the prisoner to an officer of the Depart- 
ment of Immigration and Colonization, to be deported. 
The prisoner was conveyed to Halifax, where habeas 


55 (1936) 14 CANADIAN Bar Rev. 56. 
56 Re Veregin, 59 C. C. C. 301, (1933) 2 D. L. R. 362. 
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corpus proceedings were instituted. Mellish, J., in re- 
leasing the prisoner, stated that his sentence had not 
“expired” within the meaning of the Immigration Act. 
The Crown, though it might remit the penalty, could not 
alter the term of the sentence, at least against the will of 
the prisoner. Further, if the prisoner were pardoned he 
could not be deported, since deportation was incident to 
imprisonment. This last point has been the subject of 
many interesting cases both in British jurisdictions and 
in the United States. It is not possible to review all these 
cases here, but one should compare the opinion of Mel- 
lish, J., with the views expressed by the Supreme Court 
of Canada when the following questions were asked by 
the Governor-General in Council: 


1. Is it competent to the Governor-General in the exercise of 
His Majesty’s royal prerogative of mercy, to release from prison 
without his consent a convict undergoing sentence for a criminal 
offence (a) conditionally, (b) unconditionally ? 

2. Would a convict so released, whether with or without his 
consent, be deemed to have “endured the punishment adjudged” 
within the meaning of section 1078 of the Criminal Code? 

3. Would the sentence or term of imprisonment of a convict 
so released be deemed to have expired within the meaning of 
section 43 of the Immigration Act? 

4. If such convict be other than a Canadian citizen, and he, 
by reason of having been convicted of a criminal offence in 
Canada, subject to be deported under the provisions of section 42 
of the Immigration Act, would he cease to be so subject 

(i) upon serving his sentence in full, 

(ii) upon release from prison in the exercise of the royal pre- 

rogative prior to the expiration of his sentence (a) con- 
ditionally, (b) unconditionally ? *” 


Questions | and 3 were answered in the affirmative and 
questions 2 and 4 in the negative. Mellish, J. had held 
that the sentence did not expire by reason of the pardon. 
The Crown might wipe out the punishment, but not the 
time limit of the sentence. The Supreme Court of Can- 
ada, however, held that the grant of pardon automatically 
wiped out the term as well as the punishment, the sen- 


57 Re Royal Prerogative of Mercy upon Deportation Proceedings, (1933) 
S. C. R. 269, (1933) 2 D. L. R. 348. 
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tence expiring in every sense at the time the pardon was 
granted. 

The Supreme Court also disagreed with Mellish, J. 
concerning the effect of a pardon. Mellish, J. held that 
“freedom from deportation is incident to pardon because 
deportation was incident to imprisonment.” ** The Su- 
preme Court, however, was of the opinion that while a 
pardon might wipe out the punishment and the culpa- 
bility, it failed to remove the prisoner from the class of 
persons declared to be undesirable immigrants under the 
Immigration Act. It was further contended that depor- 
tation was not really a penalty since it did not follow of 
necessity but was effected at the discretion of a Minister 
of the Crown, a purely administrative proceeding.” It 
should be pointed out that Mellish’s decision was in no 
sense overruled by the advisory opinion of the Supreme 
Court of Canada.” 


The lightning speed with which the immigration au- 
thorities acted after the Supreme Court reference was 
handed down, indicated an intention to deport Veregin 
without even affording him an opportunity for proper 
legal defence. He was immediately rearrested in Winni- 
peg on a complaint under the Immigration Act and 
within two hours after his arrest, and before his counsel 
was able to be present, a hearing before a Board was be- 
gun. Counsel arrived during the course of the hearing 
and protested against the proceedings, but his protest was 
overruled and the same afternoon Veregin was ordered 
deported. Counsel moved for a rule absolute for habeas 
corpus directed to the immigration authorities on two 
grounds, viz., that the prisoner had already been dis- 
charged on habeas corpus on the same facts, and that the 
proceedings before the Board did not constitute a fair 


58 J. e¢., under the Immigration Act. 
59 Supra note 56. 
60 Cf. Fisheries Case, 26 S. C. R. 444 (1895). 
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hearing. The prisoner, significantly enough, was re- 
leased on the second ground.” 

It will be recalled that the Opium and Narcotic Drugs 
Act” provides for deportation of persons other than Ca- 
nadian citizens who have been convicted, at any time 
after entry into Canada, of an offense under section 4 of 
the Act.” Several leading deportation cases have arisen 
under this provision, which reads: 

Notwithstanding any provision of the Immigration Act, or any 
other statute, any alien, whether domiciled in Canada or not, who 
at any time after his entry into Canada is convicted of an offence 
under paragraphs (a), (d), (e) or (f) of section four of this 
Act * shall, upon the expiration or sooner determination of the 
imprisonment imposed on such conviction, be kept in custody 


and deported in accordance with the provisions of the Immigra- 
tion Act relating to enquiry, detention and deportation. 


The first case that should be noted under this provision 
is Rex v. Chang Song.” Chang Song had been released 
from prison before the expiration of his term and had 
been taken into custody by the immigration authorities 


with a view to deportation. While he was still in prison 
habeas corpus proceedings were begun to secure his re- 
lease on the ground that the judge who had sentenced him 
had imposed an illegal sentence, and this was now urged 
as ground for refusing the deportation order. The pris- 
oner was released on habeas corpus but the Crown ap- 
pealed and the appeal was allowed, the prisoner again 


61 Supra note 56. 


62R. S. C. ch. 144, §4 (1927): “Every person 

(a) who imports or exports from Canada any drug, or not being a 
common carrier takes or carries, or carries to be taken or carried 
from any place in Canada to any other place in Canada, any drug 
without first obtaining a license therefore from the Minister. 

(d) has in his possession any drug save and except as under the au- 
thority of a license from the Minister first had and obtained, or 
other lawful authority. 

(e) Unlawfully sells, gives away or distributes any drug to any minor. 

(f) Manufactures, sells, gives away or distributes any drug to any | 
person without first obtaining a license from the Minister 

shall be guilty of criminal offense. 


63 Jbid. especially subheadings (a), (d), and (f). 
64 Jd. 

85 Ibid. § 24. 

66 33 B. C. R. 176, (1924) 1 D. L. R. 1161. 
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being taken into custody for deportation. It was further 
held that domicile as defined by the Immigration Act 
had no bearing on a deportation order arising under the 
Opium and Narcotic Drugs Act. 

The increasing power of administrative officers in the 
control of aliens is illustrated by the changes in the law 
since the case of R. v. Lee Park” in 1924. The Opium 
and Narcotic Drugs Act at that time provided that an 
alien should, upon termination of his imprisonment, be 
kept in custody and deported “unless the court before 
whom he was tried shall otherwise order.” ‘The prisoner 
Lee Park asked that he be granted such an order remov- 
ing the deportation mandate. It was held that unless the 
order was made at the time of passing sentence, the judge 
Or magistrate is “functus officio” and cannot afterwards 
make an order against deportation. A glance at section 
24 of the present Opium and Narcotic Drugs Act will 
reveal that under this Act deportation follows automati- 
cally upon conviction, and the judge or magistrate has no 
power to interfere, or to order that deportation shall not 
take place. The case of R. v. Woo Fong Toy™ is author- 
ity for this opinion. In that case the applicant was con- 
victed at Montreal of having opium in his possession con- 
trary to the provisions of the Opium and Narcotic Drugs 
Act. When about to be deported the prisoner charged 
that as no definite order for his deportation had been 
made that the provisions of the Immigration Act had not 
been followed and that therefore he could not be de- 
ported at all. In answer to this argument, Chief Justice 
Hunter of British Columbia said: 


By section 25 of the Opium and Narcotic Drugs Act deporta- 
tion follows automatically in the case of conviction under s. 4 (d) 
of the Act upon the expiration of the term of imprisonment. It 
therefore becomes unnecessary for any formal order to be made 
directing deportation in any such case... . 


87 34 B. C. R. 251, (1924) 4 D. L. R. 883. 
68 Supra note 28. 
69 38 B. C. R. 52, 47 C. C. C. 60 (1927). 
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The case of Re Chow Duck Yuet™ has to do with a 
deportation order issued during the pendency of an ap- 
peal. The accused had been convicted of having opium 
in his possession and was sentenced to one year and a day 
in prison. During the period of imprisonment a Board 
of Inquiry was held under the provisions of the Immigra- 
tion Act and the accused was found to be an alien. Upon 
expiration of the sentence the accused was taken into cus- 
tody by the immigration authorities and held for deporta- 
tion. The accused applied for habeas corpus but was re- 
fused. 

In R. v. Sue Sun Poy” an order for the deportation of 
Sue Sun Poy had been made by a Board of Inquiry pur- 
porting to act under the authority of the Opium and Nar- 
cotic Drugs Act. It was held that since the order was 
made before the expiration of the alien’s term of impris- 
onment it was premature and therefore void. In the de- 
cision of the Court as delivered by Chief Justice Mac- 
Donald of British Columbia, issue is taken with Chief 
Justice Hunter’s decision in R. v. Woo Fong Toy, where 
it was said that deportation follows automatically upon 
conviction under the Opium and Narcotic Drugs Act; 
MacDonald, C. J., states: 


. the inquiry is not at all a mere matter of form. . .; 
the correct view of the original adjudicating duty imposed upon 
the Board, was taken, if I may say so, by our brother McPhillips 
in Rex v. Loo Len, No. 1.” 


The case of Loo Len referred to by MacDonald, C. J., 
sets forth very clearly the function of the Board of In- 


quiry exercising its power in the expulsion process. Mc- 
Phillips, J. A., said: 


The Board of Inquiry’s jurisdiction was to determine first 
whether or not he had ever been an inmate of a prison. These 
two things being found then there is the statutory mandate, but 
that statutory mandate is subject to discretionary powers and to 
be implemented by the Minister of Justice.”* 


70 43 B. C. R. 556, 55 C. = C. 344 (1931). 

7140 Man. R. 494, 58 C. C. C. 328 + 330 (1932). 

72 33 B. C. R. 213, 448, (1928) 1D. L. R. at 909-910. 

73 Rex v. Loo Len (No. 1), 33 B. C. . 213, (1924) 1 D. L. R. 909. 
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The question arose in Ex parte Hum Bing You™ as to 
whether the person to be deported must be established to 
be an alien at the trial. It was held that if in fact the 
Minister of Immigration and Colonization is satisfied as 
to the fact of alienage, it was lawful for him to act at 
once. The nature of the expulsion process under the 
Immigration Act was rather fully dealt with in the case 
of Rex v. Alamazoff,”” discussed above in relation to the 
exclusion process. 

(d) Decision on Minor Points—A number of cases of 
lesser importance have arisen from time to time under the 
Chinese Immigration Act.” One of the earlier cases, Re 
Lee Chow Ling™ decided that the court might review 
the findings of the Controller under the Chinese Immi- 
gration Act, upon an application for habeas corpus, 
whether a writ of certiorari had been issued or not. In 
Rex v. Jong Bo™ a prisoner was held for deportation but 
was later released on the ground that the order for his 
detention was signed by the Minister of Justice instead 
of by the Minister of Immigration as required by the Act. 
The case of Ex parte Chin Shack™ had to do with an 
alien who had fraudulently obtained from the Controller 
a certificate allowing him to enter Canada. Upon dis- 
covery of the fraud the Controller took the applicant into 
custody, made a formal decision that the entry was 
fraudulent and held him for deportation. Upon appli- 
cation for habeas corpus it was held that the Controller 
had exhausted his jurisdiction in admitting the alien and 
that to allow him to change his findings because of subse- 
quent discovery of fraud would be, in effect, to allow him 
to act both as prosecutor and judge. It was held that this 


7440 Que. K. B. 414, 46 C. C. C. 235 (1926). 


75 30 Man. R. 143, 31 C. C. C. 335 (1920); cf. Fong yue Ting v. U. S., 149 
U. S. 198, 13 Sup. Ct. 1016, 37 L. ed. 905 (1893). 


76R. S. C. ch. 95 (1927). 

77 39 B. C. R. 322, 49 C. C. C. 168 (1928). 
7840 Que. K. B. 414, 46 C. C. C. 235 (1926). 
79 39 B. C. R. 223, (1928) 1 D. L. R. 779. 
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was a matter for a court, and not an administrative officer, 
to decide. 

The most notable feature of deportation cases in Can- 
ada is the apparent desire to get agitators of any sort out 
of the country at all costs. Wade v. Egan makes it only 
too clear that the executive branch of the government, in 
its haste to carry out this policy, has displayed a marked 
disregard for the niceties of procedure. 

All of these cases, it is submitted, serve to illustrate the 
need for some sort of formalized control over executive 
action in the matter of aliens. The earlier cases show a 
casual and unintentional rather than intentional disregard 
for the judiciary. The later cases indicate a premedi- 
tated intent to deprive the alien or “non-citizen,” as the 
case may be, of his right to judicial protection. The most 
remarkable feature of the cases is that nowhere does there 
appear to be any appreciation on the part of the judges 
of just how far their jurisdiction has been infringed by 
the executive with no apparent legislative authority for 
such infringement. 


(V) LEGAL STATUS OF ALIENS IN CANADA 


(a) General—Dominion and Provincial legislation 
affecting the legal status af aliens in Canada has been very 
limited. Except in the Province of British Columbia 
there is no statutory discrimination on the ground of race. 
There is, however, in the Dominion Elections Act, a 
provision disqualifying from voting at a Dominion elec- 
tion any person who, by reason of his race, is disqualified 
from voting for a member of the Legislative Assembly in 
the province in which he resides. This, of course, affects 
only certain classes of persons in British Columbia. 
Other than this, there is no Dominion legislation applying 
discrimination on the grounds of racial origin. 

Resident aliens are under certain definite political disa- 
bilities. Members of the Senate and of Federal and Pro- 


80R, S. C. ch. 53, §29 (1927). 
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vincial legislatures must take the Oath of Allegiance be- 
fore taking their seats. An alien is not qualified to vote 
or to be a candidate or to be an election officer in a Fed- 
eral election.” 

In all the provinces under discussion, an alien may not 
vote at a provincial election, nor may he be a candidate 
nor be an election officer. In Quebec and Ontario aliens 
are prohibited from acting as a returning officer, poll 
clerk, or other election official.” ‘This is not the case in 
the other provinces. In each of the provinces there are 
restrictions on the right of aliens to vote at municipal 
elections and to become members of the municipal coun- 
cils, and in Nova Scotia only British subjects may be mu- 
nicipal officers.* 

In none of the provinces is there any discrimination 
against resident aliens by legislation in the matter of reli- 
gion or education. Resident aliens may practice their 
religious beliefs with the same freedom and subject to the 
same general laws as British subjects. Education in the 
public schools is open to the children of resident aliens 
to the same extent as in the case of children of British sub- 
jects, and the compulsory attendance laws apply equally 
to British subjects and resident aliens. In some of the 
Provinces, e.g. Ontario and Alberta, there are statutory 
provisions requiring that only British subjects shall be 
entitled to be elected or to vote at elections for school 
trustees. 

In the courts of the several provinces as well as in the 
Federal Courts a resident alien has an equal status as a 
litigant with a British subject and can be tried for crim- 
inal offences in the same manner as a British subject. In 
none of the provinces is an alien entitled to act as a juror 
or be liable for jury service. In the matter of ordinary 


81 Dominion Elections Act, R. S. C. ch. 53 (1927). 


82 Que. Elections Act, Rev. Stats. of Que. ch. 4 (1925); Ont. Elections Act, 
Rev. Stats. of Ont. ch. 8 (1937); see also Flint v. Fitzsimmons, (1871) Hodg. 
129. 


88R. S. N. S. ch. 83 (1923). 








460 THE GEORGE WASHINGTON LAW REVIEW 


trades and occupations, other than the practice of the 
learned professions, aliens are under no legal disability. 
They may engage in business subject to the same general 
laws as British subjects. 

Certain disabilities which are generally found in other 
countries apply also to aliens in Canada. A majority of 
the directors of a Bank and a majority of the directors of 
a Dominion railway must be British subjects.** In On- 
tario, a majority of the directors of any provincial receiv- 
ing government aid must be British subjects. An alien 
may not be the owner of a British ship of Canadian reg- 
istry.’ With these exceptions, there is no restriction on 
the right of an alien to hold stock in or to act as a director 
of a Dominion or provincial company. 

Aliens are excluded from the Civil Service both under 
Dominion and Provincial legislation. There are certain 
limited exceptions, not of sufficient importance to note 
here. An alien cannot engage in the practice of law in 
the courts of any of the provinces. All operators of cer- 
tain radio telegraphs must be British subjects.” 

As regards property rights, an alien resident in Canada 
is under practically no disability in any of the provinces. 
As a general rule, an alien may acquire and dispose of real 
and personal property in the same manner as a natural 
born British subject. At death, the real and personal 
property will pass subject to the same rules as if it had 
been the property of a British subject. 

The province of British Columbia has been specifically 
excepted from the foregoing discussion. 

(b) Special Problems of Status —lIt should be remem- 
bered that the word “alien” must, in this discussion, be 
given as generally wide an application as possible, be- 
cause British subjects from one part of the Common- 
wealth are just as apt to be the subject of discriminating 


84 Bank Act, R. S. C. ch. 12 (1927); Railway Act, R. S. C. ch. 170 (1927). 
85 Shipping Act, R. S. C. ch. 186 (1927). 
86 Dominion Radio Telegraph Act, R. S. C. ch. 195 (1927). 
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legislation in another part, as are aliens in the strict legal 
sense of the word. In short, discriminating legislation is 
as often based on the ground of race as of nationality. An 
enactment imposing disabilities on persons of Japanese 
parentage might well have no application whatever to a 
Japanese national of white or Caucasian parentage. 

The most significant of all public rights is the right to 
vote.’ In provincial elections in British Columbia this 
right is conferred upon persons of British nationality, 
but definite exceptions are made in the case of British sub- 
jects who are of Chinese, Japanese or East Indian race.” 
An exception to the exceptions is made in the case of re- 
turned soldiers who served in the Canadian forces during 
the Great War.” The discriminations against the North 
American Indians is not relevant to our problem, but ref- 
erence should be made to the denial of the franchise to 
members of certain communities who entered Canada 
under orders-in-council protecting them from compul- 
sory military service.” 

All aliens and all British subjects of Asiatic race are 
denied the franchise in British Columbia.” A similar 
restriction applies in the election of trustees of an im- 
provement district under the Water Act.” 

British Asiatics are usually excluded from office and 
from liability to certain types of public service, by using 
the voter’s list as the basis of qualification. Thus, Orien- 
tals may not be elected to the provincial legislature.” 
They are barred from nomination for municipal office, 
from nomination at an election for school trustees,** and 
finally from jury service.” 





87R. S. B. C. ch. 76, §4 (1924). 

88 Jbid. ch. 27, §5(a), §2(1). 

89 B. C. Stats. ch. 21 (1931). 

90R. S. B. C. ch. 27, §§5(b), 6(b) (1924). 

91 [bid. ch. 72(4). 

92 Jbid. ch. 271, § 199. 

93 Tbid. ch. 45, ; 

94 Tbid. ch. 75, § 42. 

95 bid. ch. 226, §37; see also ch. 179 and ch. 75. 
96 Ibid. ch. 123, § 4. 
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Employment in the public service of British Columbia 
is restricted to British subjects,” with an exception in the 
case of specialists and experts. There is no legal bar- 
rier to the employment of British Asiatics, but in practice 
no opportunity to enter the public service is extended to 
them. The same policy holds in the municipal services. 

In contracts awarded by the Department of Public 
Works, the contractor must, by law, give preference to 
British subjects.” No Asiatic may be employed by a con- 
tractor for the Department for any purpose or in any 
manner.” ‘This is enforceable by penalty of forfeiture 
of all monies due or due to accrue.’ There is no bar 
against a resort to the courts, but no case has as yet arisen. 

In sales of Crown timber it is a condition that Asiatics 
may not be employed, and in this case a restriction on the 
basis of nationality has been held to be within the powers 
of the province.*” 

British Asiatics are excluded from the professions of 
law and pharmacy.” 

As pointed out at the beginning of this study, the Brit- 
ish North America Act gives the provinces a very re- 
stricted power to legislate as to aliens.“* For this reason 
British Columbia has had to make all her legislation 
applicable to British subjects as well as aliens. The dis- 
crimination has, for legal reasons as much as any other, 
had to be based on race. Thus, many British Asiatics find 
themselves in a more helpless position than aliens of 
Asiatic or other origin in British Columbia, because they 
can claim none of the benefits which they, as aliens, might 
claim under international law. 

97 Jbid. ch. 35, §9(1). 

98 Ibid. § 15. 

99 Clause 44, Public Works Contract Form, Prov. of B. C. 

100 [bid. clause 45. 

101 [bid. clause 41. 

102 Att’y. Gen. for B. C. v. Att’y. Gen. for Canada, 93 L. J. C. P. 37 (1924). 
But see, /n re Employment of Aliens, 63 S. C. R. 293 (1922), which holds that 
provincial legislation in conflict with the provisions of the Japanese Treaty of 
1913 (British & Foreign State Papers, Vol. 107 at 340) is ultra vires. 


103 Rules of Law Society of B. C. No. 39; Pharmacy By-Laws, § 15. 
104 BB, N. A. Act, supra note 4. 
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(VI) NATIONALITY LAWs AND NATURALIZATION 


(a) General—Nationality has been defined as “the 
status of an individual as subject or citizen in relation to a 
particular Sovereign or State.” *** In Canada, as pointed 
out above, there is no such simple distinction as between 
“alien” and “subject,” but the additional classes of “na- 
tional” and “citizen” add to the difficulty. A number of 
statutes must be considered in determining into what 
category a person will fall. It should be remembered 
that the British Nationality and Status of Aliens Act*” 
provides that any person who is a British subject under 
that Act is entitled to the rights, privileges and subject to 
the liabilities of a British subject in Canada. In other 
words, a certificate of naturalization issued by the Home 
Secretary in Great Britain is valid also in Canada. This 
view has never been challenged. However, the case of a 
person who has been naturalized in a Dominion and 
given the status British subject, has been open to question 
when that person claimed to be a British subject else- 
where than in the Dominion which purported to natu- 
ralize him. Before the Imperial Naturalization Act of 
1870 was passed, Dominion status was unknown. Canada 
was still a self-governing colony, and the only possible 
“nationality” for its inhabitants was British. But with 
the passage of the Imperial Act of 1870 Canada was given 
power to grant “naturalization” in Canada to aliens. Two 
interpretations were placed upon this provision. Some 
agreed that the Canadian authorities were empowered to 
invest aliens with all the constitutional and civil rights of 
British subjects within the limits of Canada: that is to say, 
to own British ships in Canadian waters; to vote at elec- 
tions; to be entitled to resist executive expulsion. Others 
held the view that the Canadian authorities had been em- 
powered to confer British nationality for all purposes. 
The question first came before the courts under an Aus- 


105 Sir F. Piccott, NATIONALITY, at 5. 
106 British Nationality & Status of Aliens Act, 4, 5 Geo. VI, ch. 17 (1914). 
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tralian naturalization case. Markwald, a German who 
had been “naturalized” in Australia, was held in England 
not to be a British subject, but to remain a German, al- 
though enjoying the privileges of a British subject in 
Australia.” This case made it clear that “naturaliza- 
tion” in a colony under the authority of the Imperial Act 
of 1870, did not confer British nationality, or deprive the 
alien of his foreign nationality, but merely invested him, 
within the limits of the colony, with the privileges and 
duties of a British subject. It was to be regarded merely 
as a local arrangement of no international validity or ef- 
fect. But in 1914, under what is referred to as the “Im- 
perial Scheme” each Dominion by adopting Part II of 
the Imperial Nationality and Status of Aliens Act was 
enabled to effect naturalization which would be valid in 
all other parts of the Empire which have also adopted 
the “Scheme.” *** 

After much opposition the Canadian Government 


adopted Part II of the Imperial Act, Canada being the 
first Dominion so to do. In 1921 the Canadian Parlia- 
ment created the status of “Canadian national.” *” The 
reason for this action was to meet the situation which had 
arisen with regard to the Permanent Court of Interna- 
tional Justice, the statute creating which permitted each 
member of the League of Nations to nominate two of its 


110 


“nationals” as candidates for judgeship on the court. 
Not more than one member of a particular nationality 
may be elected to the court, and therefore if Great Britain 
happened to have a member on the court, Canada, so 
long as she had no “nationals” of her own, could not ex- 
pect to secure a seat for her nominees. 

The Canadian Nationals Act*’ declares that a Ca- 
nadian national is 


107 Markwald’s Case, (1918) 1 K. B. 617. 

108 Tmperial Conference, 1911. 

109 R, S. C. ch. 21 (1927). 

110 Statute of the Permanent Court of International Justice, Article 4. 
111 Supra note 108. 
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(a) Any person who is a Canadian citizen within the meaning 
of the Immigration Act; 


(b) The wife of any such citizen ; 
Further, any person born out of Canada is a Canadian na- 
tional, provided that his father was a Canadian national at 
the time of that person’s birth; or, with regard to persons 
born before the passing of this Act, any person whose father, 
at the time of such birth, possessed all the qualifications of 
a Canadian national as defined by this Act. 

These provisions are so definite as to require no fur- 
ther explanation. 

(b) The Naturalization Process—The Canadian 
Naturalization Act’ of 1914 is the main piece of legis- 
lation on nationality and the naturalization process in the 
Dominion. Under this Act an alien desiring to be natu- 
ralized must first apply to any judge of any superior cir- 
cuit, district or county court, for a decision establishing 
that he is qualified and fit to be naturalized under the 
provisions of the Act.”* The application is delivered to 
the clerk of the court, who thereupon posts it in a con- 
spicuous place in his office, where it must remain for at 
least three months. A hearing may then be held by the 
court. During the period between the filing of the ap- 
plication and the hearing, any person who objects to the 
naturalization of the alien may file in court an opposi- 
tion. The opposition must state the grounds of objec- 
tion."* At the time of the hearing the applicant must 
appear in person before the court for examination. He 
may be excepted from this requirement only for the most 
substantial reasons. At the time of his hearing the alien 
must produce to the court evidence showing that he is 
qualified and fit to be naturalized under the provisions of 
the Act.*** If the court decides favorably on the alien’s 
application, a certified copy of the decision is forwarded 
by the clerk of the court to the Secretary of State for 


112R, S. C. ch. 138 (1927). 
113 [bid. at § 22. 
114 [bid. at § 24. 
115 [bid, at § 25. 
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Canada."* However, this does not mean that naturaliza- 
tion will be granted. The Secretary of State is in no way 
bound by the finding of the court. He may, in his abso- 
lute discretion, grant or refuse a certificate of naturaliza- 
tion. If he refuses, the matter is closed. If he grants the 
certificate, it is sent to the clerk of the court to whom the 
application was made in the first instance. It is interest- 
ing to note that during the period previous to 1914 when 
only a localized naturalization could be effected in Can- 
ada, the certificates which formed the conclusive evidence 
in the matter might be obtained from any judge. The 
final step today is for the applicant to take the oath of 
allegiance, in these words: 

I, A. B., swear by Almighty God that I will be faithful and 
bear true allegiance to His Majesty King George the Sixth, his 
Heirs and Successors, according to law. So help me God. 

The oath may be taken and subscribed before any per- 
son duly authorized to administer judicial oaths. The 
certificate is then delivered by the clerk to the applicant. 

The unique feature of naturalization in Canada is, 
clearly, the function of the judiciary in the process. The 
judiciary acts in the capacity of a fact-determining 
agency, and at the same time affords a certain publicity 
to the proceedings. It is difficult to find a case where the 
Secretary of State has acted contrary to the recommenda- 
tions of the court, but nevertheless it is in his absolute 
discretion to do so if he deems it proper. The Commis- 
sion on Naturalization in the United States in 1905 called 
attention to the fact that the United States was the only 
country, except Canada, in which naturalization was a 
judicial process.*’ This may clearly have been true up 
to 1914, but today it is not quite accurate.” In the United 
States, administrative bodies such as the Bureau of Natu- 

117 Report, Comm. on Naturalization, H. R. Doc. No. 46 at 18, 59th Cong., 
a) a discussion of naturalization as an administrative process in Canada, 


see M. Hancock, Naturalization in Canada (Published in Proceedings, Canadian 
Political Science Assoc. 1934). 
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ralization do much of the work of inquiry while the 
courts do the work of conferring or withholding na- 
tionality. In Canada, the courts do the inquiry and in- 
vestigation, the executive discretion contro!s the granting 
or withholding of nationality.” 

(c) Court Dectsions.— Unlike the United States, 
where until quite recently it was not unusual to have on 
an average over 150,000 petitions for naturalization filed 
annually, very few naturalization cases have come before 
the Canadian courts. The naturalization legislation of 
Canada was severely criticized by Meredith, C. J. C. P., 
in his decision on an application which came before him 
in 1928." 

The judges, courts, and authorities or persons mentioned in 
sec. 22 have now no power to grant naturalization. They have 
the power and the duty to hear and adjudicate upon applications 
for naturalization but their decision in favor of the applicants 
may, in the absolute discretion of the Secretary, be in effect over- 
ruled in a refusal to issue a certificate of naturalization and there 
does not appear to be anything in the way of an overruling in 
effect by him of a judge’s or court’s decision against an applicant, 
by the simple process of granting another application to him di- 
rectly under sec. 4. 

Meredith, C. J. C. P., goes on to deplore the provisions 
of the Act which impose upon the judge the necessity for 
determining whether applicants are “fit and proper per- 
sons” to be naturalized, assuming that they possess “the 
required qualifications” expressed in the Act, the Act con- 
taining no intimation of what a “fit and proper person” is. 

The necessity for a strict compliance with the provi- 
sions of the Act is shown in the case of Re Cabulak™* in 
which the District Court Judge, Winter, refused to grant 
a favorable decision in a hearing on an application for 
naturalization on the ground that certain formalities had 
not been fulfilled.” 


119 J bid. 
120 Re Naturalization Act, (Ont. High Ct. Div.), 35 O. W. N. 143 (1928). 
12119 W. L. R. (Dist. Ct. of Lethbridge, Alta. 1911). 


122 [bid. These formalities, if defective in the first instance, can always be 
remedied later. 
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The court declared that 


The right of citizenship is a privilege granted by the State; 
and, if a statute exacts the performance of certain formalities as 
conditional to such right being obtained, no injustice or incon- 
venience will result to an alien applying for a certificate of natu- 
ralization, if he is applying for the privilege on legitimate grounds, 
and not solely for the purpose of exercising some particular right 
at a particular moment.’* 


The most interesting naturalization case from the point 
of view of administrative law arose in Quebec in 1914. 
As a result of the outbreak of war, the Germans and 
Austro-Hungarians resident in Canada had requested 
certificates of naturalization. The validity of the certifi- 
cates granted to these aliens came before the courts in the 
case of In re Herzfeld et al.** The court took the oppor- 
tunity to discuss just what its function was in the natu- 
ralization process as it then existed in Canada. Archam- 
beault, J. summed the matter up in these words: 


Par notre loi de la naturalization la procedure se compose sub- 
stantiallement de trois actes—1° la demande; 2° l’enquéte; 3° 
le décret on certificat. . . 

C’est ici que commence le réle de la Cour de circuit. . . . 

Et maintenant cette loi dont nous venons de mettre en relief 
les clause qui nous ont paru pouvoir en marquer le caractére, 
a-t-elle voulu déroger au droit commun comme la fait la loi des 
Etats-Unis; et attribuer au pouvoir judiciare les fonctions en 
naturalization. Nous ne le croyons pas. Nous croyons qwil faut 
décider que la Commissaire qui recoit la demande, les serments 
de résidence et d’allégeance et fait l’enquéte ; le juge qui ordonne 
la lecture des certificats donnes par la commissaire et son dépot 
au greffe; la cour qui appose son sceau au certificat de natu- 
ralization, comme le fait toute personne a qui le pouvoir admin- 
istratif peut donner la méme autorisation excercent des fonctions 
administratives. . 

En tout cas, les fonctions de cette cour en matiere de natu- 
ralization étant d’un caractére administratif, l’incapacité d’ester 
en justice dont les sujets allemands et autrichiens pourraient 
étre frappés par la guerre ne s’étend pas aux demandes de natu- 
ralization. 


At another place in his decision Archambeault, J. 
points out that in France naturalization is purely a mat- 


123 [bid. at 174. 
124 46 Que. S. C. 281. 
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ter for the administrative officers, while in England it is 
purely executive. In considering the Herzfield Case,” 
however, it must not be forgotten that extensive changes 
in the statute law make the case a somewhat unreliable 
authority today. 

Another interesting discussion of the alien enemy ques- 
tion is found in Re Cimonian.*° The court there was 
faced with the problem of deciding whether an alien 
enemy came within the provisions of the Naturalization 
Act. Meredith, C. J. C. P., in holding that alien enemies 
were not within the Act, made several observations which 
serve to shed light upon the earlier methods of obtaining 
naturalization in Canada: 


Naturalization in Canada has been, during the more than half 
a century under which it has been under my observation, really 
little, if anything, more than a matter of form. It should hardly 
be more than that having regard to the easy method by which it 
was attainable under the Act in question: affidavits of the appli- 
cant’s residence and allegiance; a certificate of a Commissioner 
for taking affidavits, a Justice of the Peace or Notary, or any 
other of the numerous persons authorized by the Act to give it, 
without any power in the court to interfere unless someone op- 
posed or objected in the manner before mentioned; a thing 
which in all my experience never happened.*** 


There is very little wonder, in view of the facts re- 
vealed by Judge Meredith in the Cimonian Case, that 
until late years a Canadian naturalization certificate was 
not honored abroad. 

(d) Revocation of Naturalization in Canada.—Natu- 
ral-born subjects may not be deprived of their nationality 
except by their own act.’* In Canada, the status of a 
naturalized person is always subject to restrictions of cer- 
tain statutory provisions, which may be invoked at the 


125R. S. C. ch. 77 (1927). 

126 34 O. L. R. 129, 23 D. L. R. 363 (1915). 

127 [bid. at 368. 

128 For one important exception see R. S. C. ch. 138, $10 (1927) the British 
born wife of a naturalized citizen whose certificate has been revoked may be 
deprived of her nationality, if her position is such that, had she been a nat- 
uralized, and not a natural born subject, her papers might have been cancelled. 
Minor children are in a somewhat similar predicament. 








470 THE GEORGE WASHINGTON LAW REVIEW 


will of the Governor in Council.” Revocation by the 
Governor in Council may take place when the Governor 
is satisfied that the person whose certificate is questioned 
has done one of the following acts: 


(1) Obtained his certificate by fraud or concealment 
of material circumstances. 

(2) Was not of good character at the time of granting 
the certificate. 

(3) Has shown himself to be disaffected or disloyal. 

(4) Has traded with the enemy in war-time. 

(5) Has been sentenced within five years of the grant 
of the certificate to imprisonment for over one 
year or to a fine of over $500.00. 

(6) Has resided outside the Empire for over seven 
years without maintaining substantial connections 
with His Majesty’s dominions. 

(7) Remains a subject of a state at war with His Maj- 
esty, according to the law of that state. 


Before making his report to the Governor in Council, 
the Secretary may refer the case to a commission with the 
powers of a court, presided over by some person who 
holds or has held high judicial office. The person whose 
certificate is to be revoked has a right to insist that his 
case be referred to this commission. The fact that the 
Secretary of State must refer the case to a “judicial” in- 
quiry commission, suggests that he himself is not to act 
in any arbitrary manner. The margin of control by the 
courts is limited, as in other administrative matters, to a 
mere delineation of jurisdiction.°° The judges will 
merely see to it that the Secretary acts upon the evidence 
of the commission after the accused has been given a 
hearing. The subject of revocation has not yet come be- 
fore any Canadian court. 


129 See §§ 9, 10 of Naturalization Act, supra note 111. 
130 But see, M. Hancock, Naturalization in Canada, supra note 117. 
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(e) Status of the Naturalized Subject in Canada.— 
The Naturalization Act states that “a person to whom a 
certificate of naturalization is granted by the Minister 
shall, subject to the provisions of this Act, be entitled to 
all political and other rights, powers and privileges, be 
subject to all obligations, duties and liabilities, to which 
a natural-born British subject is entitled or subject, and as 
from the date of his naturalization have to all intents and 
purposes the status of a natural-born British subject.” ™ 

It must be remembered that as Canada is a federal state 
and the Naturalization Act a federal statute, the Act can 
confer on an alien only such “political and other rights, 
powers and privileges” as it is within the power of the 
Federal Government to bestow. It cannot confer the 
right to vote in provincial elections, since the matter is by 
the British North America Act, under provincial legisla- 
tive jurisdiction.” The provinces are quite competent 
to enact discriminatory legislation at the expense of natu- 
ralized British subjects, although such legislation, as in- 
dicated above, is usually based upon race rather than 
nationality. 

A person naturalized in Canada becomes not only a 
British subject but is also at once a Canadian national. 
He also possesses Canadian citizenship within the mean- 
ing of the Immigration Act. A naturalized Canadian is 
inferior in status to a natural-born Canadian, in that he 
may lose both his status of “citizen” and “national” by 
residing outside British territory for one year or longer. 
This is brought about by the fact that he loses Canadian 
domicile, as defined by the Act, and both his status of 
“citizen” as well as of “national,” is based upon his hav- 
ing Canadian domicile. However, the terms “Canadian 
citizen” and “Canadian national” have yet little effect 
upon the civil and political rights of the person claiming 
them, apart from the provisions of the Immigration Act. 





181 See supra note 127. 
132 B. N. A. Act, supra note 4. 
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The main distinction between a naturalized and a natural- 
born Canadian lies in the fact that the former may have 
his certificate of naturalization revoked by the Secretary 
of State.** 


(VII) CONCLUSION 


The purpose of the foregoing study has been to present 
an analytical rather than a critical survey of the adminis- 
trative control over aliens in Canada. For that reason the 
writer has refrained from making any definite suggestions 
as to whether and in what manner the present administra- 
tive technique should be altered. However, one might 
conclude with a few remarks indicating the weakness of 
present methods in Canada. First, as to the alien seeking 
admission into Canada: it would appear that the legisla- 
tive declaration of the possible grounds for exclusion is 
of little actual value because of the absolute discretion of 
the Secretary of State. One finds in the words of Profes- 
sor Laski, in his criticism of the practice of the Home 


Office in its treatment of aliens, a basis for criticism of 
the present Canadian set-up. 


In Great Britain, the right of an alien to enter the country, 
to remain here, to obtain employment, or to be naturalized as a 
citizen, remains in the absolute discretion of the Home Secretary 
or the Minister of Labour. There is no appeal of any kind from 
their decisions. Upon the conferment of powers so wide, the 
warning of James Mill seems to me unanswerable. “Whatever,” 
he wrote, “are the reasons for conferring power, those also are 
the grounds for erecting safeguards against their abuse.” I see 
no way of justifying a discretion which, like this, is subject 
neither to limitation nor control. . . . I do not think, to take 
an example, that a man who has fulfilled all the formal statu- 
tory requirements should be refused naturalization for reasons 
of which he has never been informed, which may be wholly base- 
less, which he has no opportunity necessarily to disprove. We 
are here in a domain in which no recognized principles seem to 
apply. 


The last sentence sounds the key-note to the weakness of 
the Canadian, as well as the English, system of adminis- 


183 See Naturalization Act, supra note 111, at §§9, 10. 
134 (1935) Poxitica, Feb. ed. at 282. 
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trative control over aliens. The absolute discretion of the 
Canadian Secretary of State in matters of naturalization, 
the removal of immigration matters from the jurisdiction 
of the courts under section 23 of the Canadian Immigra- 
tion Act, are no less sweeping and no less arbitrary than 
the powers vested in the Home Secretary in England. The 
one suggestion that is submitted is this: that a permanent 
tribunal be established for the hearing of matters arising 
under the Immigration Act; that the proceedings before 
this tribunal be recorded in a system of published reports; 
that an appeal should be permitted from the decisions of 
the tribunal to the regular courts on a question of juris- 
diction; that the right to habeas corpus continue to be 
available to aliens in all circumstances where that remedy 
may now be employed. Finally, that the Secretary of 
State, in refusing to grant a certificate of naturalization 
upon the recommendation of a competent court, should 
be required, in all cases, to assign reasons for his refusal, 
and that the applicant should, privately if not publicly, 
be informed of those reasons. 

It is only through the exercise of continual vigilance 
that civil rights and liberties may be maintained. While 
recognizing the vast importance of the valuable work 
done by administrative boards and tribunals, as well as 
by the executive, it is but fitting to impose the necessary 
safeguard and to require that the action of such bodies 
should be based on known reasons. Otherwise the public 
suspicion that will surround their activities will serve to 
destroy the very purpose for which such powers were 
delegated. At the present time especially, with the prob- 
lem of the political refugees from Europe to be consid- 
ered, great care must be exercised to see that no unneces- 
sary hardship is caused these unfortunate persons by rea- 
son of the arbitrary decision of some officer whose acts 
are, at present, not open to question. Canada’s legislative 
machinery for dealing with aliens in all their aspects 
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must be reviewed in the light of current problems and re- 
vised as reason and common sense demand. 


[For further Canadian decisions on Exclusion and Expulsion see: as to 
Chinese generally: Re Fong Yuk, 18 B. C. R. 118 (1901); Re Sam Chak, 42 
N. S. R. 374 (1907); as to Canadian resident returning from abroad, Re Chin 
Chee, 11 B. C. R. 400 (1905) ; as to immigrant suffering from disease, Skezoya 
v. C. P. R.,, 12 B. C. R. 454 (1907); as to powers of Governor-General under 
the Immigration Act, Re Behari Lal, 13 B. C. R. 415 (1908); as to appeal 
from deportation order, Robinson v. Reginbal, 13 Q. P. R. 41. 

Naturalization: as to effect under Act of 1906, Re Solvang, 43 D. L. R. 549 
(1918); as to effect of conviction for an offense as a bar to hearing by a judge 
or question of fitness for naturalization, Re Beresnick, 58 D. L. R. 233 (1921) ; 
tt (i914) naturalization of Chinese, Quong Wing v. The King, 18 D. L. R. 

). 








A STATUTORY DEFINITION OF FAIR VALUE: 
A PROPOSAL 


DONALD C. COOK 


The recent decision of the Supreme Court in the case of Railroad 
Commission of California v. Pacific Gas and Electric Company, 
although clarifying the law in regard to procedural due process in 
valuation cases,” virtually leaves unsolved the perennial and vexatious 
problem of achieving effective regulation of public utilities. 

The Pacific Gas case arose out of a proceeding of the California 
Commission lowering the company’s rates, in which proceeding the 
Commission, following its usual procedure,’ made no estimate of cost 
of reproduction and disregarded the estimates of the company.* An 





1 302 U. S. 388, 58 Sup. Ct. 334, 82 L. ed. 319, (1938). Note (1938) 50 
Harv. L. Rev. 885; (1938) 36 Micu. L. Rev. 861. Bauer, Important Public 
Utility Decisions by the Supreme Court and Their Public Implications (1938) 
14 JouRNAL oF LAND AND Pusiic Utitity Economics 1. For the subsequent 
disposition of this case see 26 P. U. R. (N. S.) 1 (N. D. Cal. 1938). 


2In Los Angeles Gas & Electric Corp. v. Railroad Commission of California, 
289 U. S. 287, 53 Sup. Ct. 637, 77 L. ed. 1180 (1933) the Supreme Court 
indicated in sweeping statements that so long as a “fair hearing” was granted 
before the administrative tribunal it was concerned only with the substantive 
question of confiscation. However, in West v. Chesapeake & Potomac Tele- 
phone Company, 295 U. S. 662, 55 Sup. Ct. 894, 79 L. ed. 1640 (1935), involving 
the use of improperly constructed index numbers in determining fair value, the 
Supreme Court held that the administrative procedure itself was violative of 
due process. Thus some doubt was raised as to the extent to which the West 
case operated as a restriction on the Los Angeles Gas case. In the Pacific 
Gas case the Los Angeles Gas case was reaffirmed and the West case dis- 
tinguished on the ground that the use of defective index numbers in the West 
case was tantamount to making a finding without evidence. Cf., Ohio Bell 
Telephone v. Public Service Commission of Ohio, 301 U. S. 292, 57 Sup. Ct. 
724, 81 L. ed. 1093 (1937) ; St. Joseph Stock Yards Co. v. U. S., 298 U. S. 38, 
56 Sup. Ct. 720, 80 L. ed. 1033 (1936) ; Morgan v. U. S., 304 U. S. 1, 58 Sup. 
Ct. 773, 82 L. ed. 757 (1938). 


3“During its entire history in establishing reasonable rates for utilities 
similar to this Company, to determine a proper rate base this Commission has 
used the actual or estimated historical costs of the properties undepreciated, with 
land at the present market value.” 39 Cat. R. Comm. Rep. 57 (1933). 


4In giving its reasons for following this procedure the Commission states, 
“This historical method has dominated the Commission’s findings for several 
principal reasons. It is well grounded upon established facts, it is not subject 
to the vagaries of pet theories, unlimited imagination and abrupt fluctuation of 
current prices and passing conditions, and therefore indicates a truer measure 
of value upon which, through the application of rates, a return may be allowed 
to reimburse the owner for his enterprise and insure the integrity of his capital 
honestly and prudently invested. At the same time it prevents unwarranted 
demands upon the consumer through the projections of future rates on ephemeral 
values and stabilizes rates so that the economic shocks from such charges are 
reduced to a minimum. 

“It is an economical procedure, where the books of the companies are reason- 
ably well kept as obtains in practically all of the major utilities of this state, 
full compliance with which will prevent unwarranted expenditures of money 
by the Commission, the public and the company, which inures to the benefit 
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application was made to the District Court for an injunction against 
the enforcement of the rates and the injunction was granted ®° “solely 
upon the denial of due process of law in fixing the rates in question.” ® 
The court, feeling itself bound by the decision in the West case, con- 
fined itself to the question of procedural due process and gave no con- 
sideration to the question of confiscation.’ On rehearing, after having 
been previously affirmed by a divided court,’ the Supreme Court, 
finding no lack of procedural due process, remanded the case for de- 
termination as to confiscation.? Thus the decision in effect consti- 
tuted a reaffirmation of the unsatisfactory doctrine of Smythe v. 
Ames,’® for the Supreme Court gave no indication that the lower 
court, in determining the question of confiscation, was to apply rules 
other than those previously adhered to in valuation cases. 
Ironically enough, the decision in Smythe v. Ames, regarded at 
the time as a triumph for regulatory processes, was shortly thereafter 
destined to become the major obstacle in the path of effective regu- 


of both the consumers and the utility. It is a more rapid procedure insuring 
quicker compliance with necessities as they arise.” Ibid. 


513 F. Supp. 931 (N. D. Cal. 1936). 
8 Id. at 936. 


7“Tt is clear from the decision of the Supreme Court in West v. Chesapeake 
& Potomac Telephone Company that it is a denial of due process for the state 
regulatory body to refuse to consider proper evidence of the cost of reproduc- 
tion and that rates fixed in that manner are illegal and void. A fortiori, it is a 
denial of due process to refuse to consider any evidence of the cost of repro- 
duction.” Ibid. 

8 301 U. S. 669, 57 Sup. Ct. 936, 81 L. ed. 1333 (1937). 


® “When the rate making agency of the state gives a fair hearing, receives 
and considers the competent evidence that is offered, affords opportunity through 
evidence and argument to challenge the result and makes its determination 
upon evidence and not arbitrarily, the requirements of procedural due process 
are met, and the question that remains for this court, or a lower federal court, 
is not as to the mere correctness of the method and reasoning adopted by the 
regulatory agency but whether the rates it fixes will result in confiscation. . 

“Whether in this instance the Commission was in error in treating re- 
spondents’ estimates as without probative force, we have no means of knowing 
as the evidence is not before us, but its error in that conclusion, if error there 
be, was not a denial of due process.” Railroad Commission of California v. 
Pacific Gas and Electric Company, supra note 1, at 398. 


10 169 U. S. 466, 18 Sup. Ct. 888, 42 L. ed. 819 (1898), “We hold, however, 
that the basis of all calculations as to the reasonableness of rates to be charged 
by a corporation maintaining a highway under legislative sanction must be 
the fair value of the property being used by it for the convenience of the public. 
And, in order to ascertain that value, the original cost of construction, the 
amount expended in permanent improvements, the amount and market value 
of its bonds and stock, the present as compared with the original cost of 
construction, the probable earning capacity of the property under particular 
rates prescribed by statute, and the sum required to meet operating expenses, are 
all matters for consideration, and are to be given such weight as may be just 
and right in each case. We do not say that there may not be other matters 
to be regarded in estimating the value of the property. What the company is 
entitled to ask is a fair return upon < _— of that which it employs for 
the public convenience.” Supra, at 546, 5 
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lation. Although at the time it prevented utilities, chiefly railroads, 
from exacting exorbitant rates to support inflated capital structures 
due to “stock watering”, reckless financing and extravagant con- 
struction," the subsequent long period of rising prices, coupled with 
judicial emphasis on reproduction cost,’* rendered empty this mo- 
mentary victory. 

It was to be expected that when courts were called upon to re- 
solve the issue of confiscation upon the basis of the baffling formula 
of Smythe v. Ames considerable difficulty would be experienced. It 
might also have been expected that the courts in this field as they 
have in others would work out a body of coherent judicial principles 
adapted to and capable of systematic application to this complex prob- 
lem. But this latter expectancy failed of realization primarily be- 
cause of the continued insistence by the Supreme Court upon Com- 
mission consideration of reproduction cost. 

There is little to be added to the already crushing indictment of the 
prevailing rule of Smythe v. Ames. It has been condemned by ex- 
perienced regulatory authorities,’* distinguished economists?* and 
eminent legal scholars.** Nor has it escaped criticism from indi- 
vidual justices of the Supreme Court.’® Hence we do not concern 
ourselves with restating the problem but rather look to a means for 
its solution. 


11 See concurring opinion of Brandeis, J. (concurred in by Holmes, J.) in 
Missouri ex rel. Southwestern Bell Telephone Co. v. Missouri Commission, 
262 U. S. 289, 43 Sup. Ct. 550, 67 L. ed. 985 (1923). 


12 Missouri ex rel. Southwestern Bell Telephone Company v. Missouri Com- 
mission, 262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 981 (1923); Bluefield Water 
Works & Improvement Company v. Public Service Commission of West 
Virginia, 262 U. S. 679, 43 Sup. Ct. 675, 67 L. ed. 1176 (1923); McCardle v. 
Indianapolis Water Company, 272 U. S. 400, 47 Sup. Ct. 144, 71 L. ed. 316 
(1926); St. Louis & O’Fallon Railway Company v. U. S., 279 U. S. 461, 
49 Sup. Ct. 384, 73 L. ed. 798 (1929). McCart v. Indianapolis Water Company, 
302 U. S. 419, 58 Sup. Ct. 324, 82 L. ed. 315 (1938). Cf., Georgia Railway & 
Power Company v. Railroad Commission of Georgia, 262 U. S. 625, 43 Sup. 
Ct. 680, 67 L. ed. 1144 (1923); Los Angeles Gas & Electric Corp. v. Railroad 
Commission of California, 289 U. S. 287, 53 Sup. Ct. 637, 77 L. ed. 1180 (1933) ; 
Lindheimer v. Illinois Bell Telephone Company, 292 U. S. 151, 54 Sup. Ct. 658, 
78 L. ed. 1182 (1934). 


13 See Appendix A, p. 51, Brief of Federal Power Commission, Amicus Curiae 
in the case of Railroad Commission of California v. Pacific Gas and Electric 
Company, supra note 1, for the literature and cases there collected. 


14 [bid. 
15 [bid. 


16 Concurring opinion of Brandeis, J. (concurred in by Holmes, J.) in 
Missouri ex rel. Southwestern Bell Telephone Co. v. Missouri Commission, 
262 U. S. 289, 43 Sup. Ct. 550, 67 L. ed. 985 (1923); concurring opinion of 
Brandeis, J. in St. Joseph Stockyards Co. v. U. S., 298 U. S. 73, 56 Sup. Ct. 735, 
80 L. ed. 1052 (1936) ; concurring opinion of Stone, J. and Cordozo, J., Id. at 
93, 744, 1063. Dissenting opinion of Black, J. in McCart v. Indianapolis Water 
Company, 302 U. S. 423, 58 Sup. Ct. 326, 82 L. ed. 340 (1938). 

4 
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Inasmuch as rules now followed by the courts in valuation cases 
have been developed by the courts themselves apart from any legis- 
lative declaration, the solution might be found in a statutory definition 
of fair value *’ rejecting the unsatisfactory dogma of the past and 
establishing an intelligible principle for the future.** Interpreted in the 
light of familiar constitutional principles and in view of the accumu- 
lated evidence of complete frustration of the regulatory process under 
the present doctrine, such a statute might easily be found constitu- 
tional by the Supreme Court.’® Nor in this connection should the 


17 Aside from the since repealed section 15(a) of the Interstate Commerce 
Act, concerning the valuation of railroad properties, Congress has not yet 
spoken on this question. This statute directed that the Commission should, in 
its proceedings, “. .. give due consideration to all elements of value recognized 
by the law of the land for rate-making purposes, and shall give to the property 
investment account of the carriers only that consideration which under such 
law, it is entitled to in establishing values for rate-making purposes.” 41 Stat. 
488 (1920), 49 U. S. C. §15(a) p. 444 (1934). 

Section 19(a) of the Act directed that an inventory of property, other than 
land, be made and the original cost as well as the cost of reproduction new and 
the cost of reproduction less depreciation be determined. It also directed that 
the Commission ascertain and report separately other values and elements of 
value, if any, of the property of the carriers. Thus Congress by this statute 
in no sense defined fair value. 37 Stat. 701 (1913), 49 U.S. C. § 19(a) (1934). 

The majority of the court in the much commented upon decision in St. Louis 
& O'Fallon Railway Company v. U. S., 279 U. S. 461, 49 Sup. Ct. 384, 73 
L. ed. 798 (1929), found that the Commission had refused to consider repro- 
duction cost of the carrier and that such refusal, as a matter of law, amounted 
to violation of due process despite the fact that the rates fixed were sufficiently 
high to negative any suggestion of confiscation. 

In the Pacific Gas case, supra note 1 at 400, the court distinguished the 
O’Fallon case on the ground that “the court was not dealing with the order of 
a state commission, or with a question of due process, but with the command 
of Congress addressed to the Interstate Commerce Commission in relation to 
its valuations of railway property. The Court construed that command and 
found that it had not been obeyed.” 


18 The principle hereinafter proposed and elaborated is that “fair value” shall 
mean depreciated cost to the person first devoting the property to the public use. 


19 See section headed “The prudent investment method of rate fixing meets 
every requirement of ‘due process’ as expressed by this Court (the Supreme 
Court) in decisions dealing with the validity of legislative acts.” Brief of 
Federal Power Commission, Amicus Curie, supra note 13 at 39. 

It is there pointed out that if the rule of Smythe v. Ames came before the 
Court as a statutory method of rate fixing there would be grave doubts as to 
whether the test of due process laid down in Nebbia v. People of the State of 
New York, 291 U. S., 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934), could be met. 
In this latter case it was indicated that due process demands a rule which “shall 
not be unreasonable, arbitrary or capricious, and that the means selected shall 
—. 2 real and substantial relation to the object sought to be attained,” supra 
at 

It is further pointed out that (1) the prudent investment rule is not unrea- 
sonable because the investment would not be a variable arrived at by the con- 
sideration of a mass of conflicting data, but instead would represent amounts 
appearing in books kept in the usual course of business; the rule is reasonable 
because it does not apply a new and unworkable standard; it is fair to both 
consumers and the company ; it will result in the highly desirable stability of 
income ; it is a sound economic solution and an escape from the present valua- 
tion problem; it will permit the fixing of rates currently; it will be easy to 
administer; it will afford reasonable compensation for the use of the property; 
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changing personnel of the Court and the present tendency toward 
more liberal decisions be forgotten. 


The following tentative statute defining fair value is suggested and 
will hereinafter be discussed: 


An Act 


To provide for the determination of the fair value of property 
of a person devoting such property to the public use, and for 
other purposes. 

TiTLe I 


Definitions 


Section I, When used in this title, unless the context other- 
wise requires: 

(1) “Person” means an individual, a corporation, a partner- 
ship, an association, a joint stock company, a business trust, or 
an organized group of persons whether incorporated or not, or 
any receiver or trustee of any of the foregoing in his capacity as 
such.”° 

(2) “Cost” means the amount of money actually paid for 
property in an arm’s length transaction or the cash value at the 
time of the transaction of any conisderation other than money. 
If it be found that any property in question was not acquired in 
an arm’s length transaction, then “cost” shall mean the cash 
equivalent of the consideration at the time of the transaction 
which would have been reasonable in an arm’s length transac- 
tion.?* 

(3) “Initial determination of fair value’ means the first de- 
termination under this statute of the fair value of particular 
property devoted to the public use. 


and it is best adapted to modern economic and social conditions; (2) the rule 
is not “arbitrary or capricious” because the process of ascertaining fair value 
becomes fact and not opinion; it results in a stable rate base; the principle is 
not arbitrary but is a fundamental and generally accepted practice in the busi- 
ness world; the method precludes arbitrary and capricious action; greater pro- 
tection will be afforded investors; and under this method, where it has been 
followed, utilities have prospered; (3) the rule has a “real and substantial rela- 
tion to the object sought to be attained” because it would allow a return com- 
parable to that received from businesses of comparable risks; it is only the rate 
of return that needs adjusting, not the base, to afford just compensation; it 
permits the adjustment of the rate of return and is hence practical and eco- 
nomically sound; and reasonably skillful men can apply the rule with a high 
degree of accuracy. 

Under Commission control the historical cost method here proposed would be 
the equivalent of the prudent investment theory, if not more liberal to the utili- 
ties. Hence the arguments in support of the prudent investment theory apply 
with equal force to the proposed statute. 


20 Contained in substantially the same form in the Public . polding 
Company Act of 1935, 49 Stat. 803 (1935), 15 U. S. C. Supp. §79 (19 


21 Compare with the definition of “cost” and “original cost” othe: in the 
UNIFORM SYSTEM OF ACCOUNTS PRESCRIBED BY THE FEDERAL PowER CoMMIS- 
SION FOR PusBLic UTILITIES AND LICENSEES SUBJECT TO THE PROVISIONS OF THE 
FeperAL Power Act (effective January 1, 1937), p. 4, 5. See also, Instruc- 
tion 3, Electric Plant to be Recorded at Cost, (cost to the first user), id. at 38. 
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(4) “Subsequent determination of fair value” means any de- 
termination later in point of time than the initial determination 
of the fair value of particular property devoted to the public use, 
regardless of whether the present interest in such property is 
held by the same person holding at the time of the initial de- 
termination or by another person. 

(5) “First user” means any person who first devoted the 
property to the public use, whether or not such person is pres- 
ently devoting the property to the public use. 

(6) “Present user” means any person, including a first user, 
who is presently devoting the property to the public use. 

(7) “Property used and useful” means the sum of (a) prop- 
erty being devoted to the public use and (b) property capable 
of being devoted to the public use, provided, however, That there 
is a reasonable expectation that such property capable of being 
devoted to the public use will in fact be devoted to such use 
within a reasonable period of time. 

(8) “Additions and betterments” means additional amounts 
of property acquired by a first user or a present user following 
the last determination in point of time made under this Act of 
the fair value of particular property of any person. 

(9) “Retirements” means property no longer devoted to the 
public use as a result of such property having become neither 
used nor useful. 

(10) “Depreciation” means the loss in service value not re- 
stored by current maintenance in connection with the consump- 
tion or prospective retirement of plant in the course of service 
from causes which are known to be in current operation and 
against which the person is not protected by insurance. Among 
the causes to be given consideration are wear and tear, decay, 
action of the elements, inadequacy, obsolescence, changes in the 
arts, changes in demand and requirements of public authorities.?” 

(11) “Periodic charge for depreciation” means the total 
amount charged to income during any particular fiscal period 
for the purpose of recovering an amount equal to the loss in value 
of the property resulting from its depreciation. 

(12) “Accrued depreciation” means that portion created by 
charges to income, of the reserve for depreciation (or similar 
reserve by whatever name known) as at December 31, 1938, as 
shown by the books of the person holding the present interest in 
the property as of such date, as adjusted to the date of the initia! 
determination of fair value. Such adjustments shall consist only 
of credits to the reserve for depreciation created by charges to 
income and charges against such reserve for retirements of prop- 
erty between January 1, 1939, and the date of the initial deter- 
mination of fair value. 

(13) “Reserve for depreciation” means the account to which 
shall be credited only the accrued depreciation as ascertained in 
the initial determination of fair value under this Act together with 


22 Contained in the same form in the UnrForM SysTEM oF ACCOUNTS PRE- 
SCRIBED BY THE FEDERAL Power CoMMISSION, ibid. at 5. 
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the periodic charges for depreciation, and to which shall be 
charged only retirements of depreciable assets. 

(14) “Amortization” means that accounting process by which 
there is recovered the loss in value of limited term franchises, 
licenses, patent rights, and limited term interests in land or simi- 
lar limited term assets, due to the decrease in or expiration of the 
period of benefit. 

(15) “Periodic charge for amortization” means the total 
amount charged to income during any particular fiscal period for 
the purpose of recovering an amount equal to the loss in value 
of limited term assets due to the decrease in or expiration of the 
period of benefit. 

(16) “Accrued amortization” means that portion created by 
charges to income, of the reserve for amortization (or similar 
reserve by whatever name known) as at December 31, 1938, as 
shown by the books of the person holding the present interest in 
the property as of such date, as adjusted to the date of the initial 
determination of fair value. Such adjustments shall consist only 
of credits to the reserve for amortization created by charges to 
income and charges against such reserve for the extinguishment 
of limited term assets between January 1, 1939, and the date of 
the initial determination of fair value. 

(17) “Reserve for amortization” means the account to which 
shall be credited only the accrued amortization as ascertained in 
the first determination of fair value under this Act together with 
the periodic charges for amortization, and to which shall be 
charged only extinguished limited term assets. 


DETERMINATION OF FAIR VALUE 
Section II. 


(a) The initial determination of the fair value of property 
devoted to the public use shall be made by determining the cost 
to the first user of property used and useful at the time of the 
determination; and deducting from such cost the accrued de- 
preciation and the accrued amortization. 

(b) Any subsequent determination of fair value of property 
shall be made by adding to the cost to the first user, as last de- 
termined under the provisions of this Act, of property used and 
useful at the time of such subsequent determination, the cost to 
the first user of all additions and betterments used and useful at 
the time of such subsequent determination, and deducting from 
such total the sum of the accumulated balances in the reserve for 
depreciation and the reserve for amortization. 


Farr RETURN 
Section ITT. 


(a) Upon the fair value as determined in Section II (a) or 
II (b) of this title, the person shall be entitled to earn a fair re- 
turn after making full allowance for all operating costs, including 
maintenance and charges for depreciation and amortization.”* 


. . what the company is entitled to demand in order that it may have 
just compensation is a fair return upon the reasonable value of the property 
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(b) If the cost to the present user at the time of the initial 
determination of fair value exceeds the fair value as determined 
in Section II (a) of this title, an additional allowance to be 
charged to income shall be made to provide for the recovery of 
the excess of cost to such user over such fair value, provided, 
however, that such excess shall be recoverable only to the extent 
that it has not previously been recovered through depreciation 
accounting or otherwise. 


(c) If, in any period, the return shall be less than an amount 
equivalent to a fair return on the fair value as determined in 
Section II (a) or II (b) of this title, an additional return shall 
be allowed in future periods to make up such deficiency: pro- 
vided, however, That such additional return shall be allowed only 
to the extent that the accumulated return in past periods, below 
a fair return on the fair value, exceeds the accumulated return 
in past periods in excess of a fair return on a fair value. 


EFFECT OF TRANSFER OF PROPERTY AFTER THE INITIAL 
DETERMINATION OF FAIR VALUE 


Section IV. 


(a) Following the initial determination of fair value as pro- 
vided in Section II (a) of this title the fair value of such prop- 
erty to a transferee shall be the fair value of such property to 
his transferor. 

(b) A transferee, following the initial determination of fair 
value, shall not be entitled to the additional allowance set forth 
in Section III (b) of this title. 


OPERATION OF THE STATUTE 


Initial Determination, of Fair Value—Property Used and Useful. 


Although simple in form and fundamental concepts, it must be ad- 
mitted at the outset that the operation of this statute, particularly in 
connection with the initial determination of fair value, would not be 
free from difficulties. 


The first step would, of course, be to ascertain property used and 
useful at the time of the valuation proceeding since it is only upon 
the fair value of such property that the utility is entitled to earn a 
fair return. The question of whether particular tangible property is 
used or useful presents little difficulty. It has often been determined 
by State Commissions and although each case has been and must be 
decided in view of its peculiar factual setting, the principles govern- 


at the time it is being used by the public.” San Diego Land and Town Co. v. 
National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. ed. 1154 (1899) ; San Diego 
1503 . Town Co. v. Jasper, 189 U. S. 439, 23 Sup. Ct. 571, 47 L. ed. 892 
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ing the decisions have become relatively well settled.2* The same 
situation obtains with respect to working capital. 


Although in the past the question of whether certain intangibles 
might properly be included in the rate base has been particularly 
troublesome,”® under the proposed statute such difficulties would 


24 Re Webster Telephone Co. (South Dakota Board of Railroad Commis- 
sioners) P. U. R. 1915E, 516 (unused vacant city lots excluded); Virginia 
ex rel. Newport News v. Newport News Light & Water Co. (Virginia State 
Corporation Commission) P. U. R. 1923D, 91 (unnecessary water reserves and 
watershed excluded) ; Barth v. Hughes & Deiters Electric Co. (North Dakota 
Board of Railroad Commissioners) P. U. R. 1922A, 740 (obsolete property 
which had been replaced excluded) ; Re Union Electric Light & Power Co. 
(Missouri Public Service Commission) 17 P. U. R. (N. S.) 337 (1937) (plant 
excluded since load did not require its use until a considerable period in the 
future). Cf., San Antonio Public Service Company v. San Antonio (Texas 
Railroad Commission), P. U. R. 1924A, 259 (manufactured gas plant included 
because of unproven natural gas supply) ; Re Omaha & Council Bluffs Street 
Railway Co. (Nebraska State Railway Commission) P. U. R. 1924A, 627 (un- 
used street cars not yet disposed of included); Re Yonkers R. R. Co. (New 
York Public Service Commission) 9 P. U. R. (N. S.) 337 (1925) (some value 
allowed for replaced inefficient street cars). What part does the desire of Com- 
missions to encourage improvement of facilities play in these latter cases? As 
to the right to recoup losses on property retired as a result of obsolescence, see 
Pacific Gas and Electric Company v. San Francisco, 265 U. S. 403, 44 Sup. Ct. 
537, 68 L. ed. 1075 (1924). Troxel, Obsolescence of Public Utility Property, 
Part II (1938) 14 Journat or Lanp & Pustic Utitity Exonomics 432. 


25 As used by commissions and courts the term “working capital” means 
assets which in the ordinary course of business will or may be readily converted 
into cash, and an allowance is made for such amount as will enable the utility 
to meet its current and accrued liabilities and efficiently carry on its operations. 
Re Mountain States Telephone and Telegraph Co. (Colorado Public Utilities 
Commission) P. U. R. 1917B, 198. This definition of working capital is sub- 
stantially the same as that of the term “current assets” as used by accountants. 
AccouNTANTS’ HANDBOOK (Paton ed.), 2nd Edition, p. 6. To an accountant 
“working capital” means the excess of current assets over current liabilities. 
Finney, Principtes oF Accountine, V. I., p. 51. As to methods of determining 
the allowance for working capital see West Palm Beach Water Company v. 
West Palm Beach, P. U. R. 1930A, 177 (based on operating expenses), Re 
Cape May Illuminating Co. (New Jersey Board of Public Utility Commis- 
sioners) P. U. R. 1921D, 695 (based on percentage of fixed capital). For a 
comparison of these methods see Hermann v. Newtown Gas Co. (New York 
Public Service Commission) P. U. R. 1916D, 825. See also Spurr, GuipInc 
PRINCIPLES OF PuBLic SERVICE REGULATION, V. II., p. 207, Stecher, Determina- 
tion of Working Capital (1930) 39 Yate L. J. 927. 


26“The opinions of courts on the valuation of intangibles are both the fas- 
cination and the despair of students of rate making theory. They show the 
courts at their worst in their efforts to reconcile the doctrine that the rate base 
should be measured by value with their inconsistent rulings that this value must 
be measured without reference to realized or prospective earnings. Experts on 
valuation of business properties, the accountants, the commercial appraisers, and 
the investment analysts confess themselves unable to turn the trick. But the 
courts still require the commissions to do the impossible, and of course the com- 
missions do it. One suspects that, if the courts were to hold that the rate base 
must be measured by the number of red-headed men on the planet Mars, the 
commissions would come forward with figures precise to the last digit, with 
dissenting opinions from some of their members as to whether the court should 
include Martian women and minors.” BoNBRIGHT, VALUATION OF Property, II, 
pp. 1142-1143. 
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largely be removed. A value for franchises,?” good will,”* and going 
value 2° would for all practical purposes be excluded from the rate 
base because of the absence of cost for such elements.*° 


Initial Determination of Fair Value—Cost to First User. 


Having determined the property used and useful the next step 
would be to determine the cost to the first user. Reference to the 


proposed statute will recall that the following facts must be ascer- 
tained : 


(1) In a case where the present user is a first user: 

(a) If cash was paid for the property, then the amount thereof. 

(b) If the consideration was other than cash, then the cash 
equivalent at the time of the transaction. 

(c) If the transaction was not at arm’s length, then the amount 
of cash consideration which would have been reasonable. 


(2) In a case where the present user is not the first user: 


(a) Who was the person first devoting to the public use par- 
ticular property now used or useful. 


27 That an increment of value for franchises may not be included in the rate 
base is now regarded as well settled. Georgia Railway & Power Co. v. Rail- 
road Commission of Georgia, 262 U. S. 628, 43 Sup. Ct. 680, 67 L. ed. 1144 
(1923). Prior to this decision some value was allowed. Willcox v. Consoli- 
dated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. ed. 382 (1909); cf. Cedar 
Rapids Gas Light Co. v. Cedar Rapids, 223 U. S. 655, 32 Sup. Ct. 389, 56 L. ed. 
594 (1912); Denver v. Denver Union Water Co., 246 U. S. 178, 38 Sup. Ct. 
278, 62 L. ed. 649 (1918). Compare United Railways and Electric Co. of Bal- 
timore v. West, 280 U. S. 234, 50 Sup. Ct. 123, 74 L. ed. 390 (1930) (Fran- 
chise as granting easements). Insofar as a cost for franchises could be dem- 


onstrated, such cost would, by the terms of the proposed statute, be included in 
the rate base. 


28 It is also well settled that good will in its true meaning, i. ¢., the competi- 
tive advantage due to good consumer relations, may not be included in the rate 
base. Willcox v. Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. ed. 


382 (1909) ; Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 35 Sup. Ct. 811, 
59 L. ed. 1244 (1915). 


29 The courts once liberal in allowing amounts to be included in the rate base 
for going value have of late carefully scrutinized such claims. “We cannot in 
fairness say that, after valuing the assets upon the basis of a plant in successful 
operation, there was left an element of going value to be added to the total. 
Even if the addition might have been made without departure from accepted 
principles, the omission to make it does not appear to have been so unreasonable 
or arbitrary as to overlap discretion and reach the zone of confiscation. . . .” 
Dayton Power & Light Co. v. Public Utilities Commission, 292 U. S. 290, 309, 
54 Sup. Ct. 647, 78 L. ed. 1267, 1280 (1934). Cf. Columbus Gas & Fuel Co. v. 
Public Utilities Commission, 292 U. S. 398, 54 Sup. Co. 763, 78 L. ed. 1327 
(1934). Capitalization of past operating deficits is not permitted. Galveston 
Electric Co. v. Galveston, 258 U. S. 388, 42 Sup. Ct. 351, 66 L. ed. 678 (1922). 


30 It is the position of the writer that general overhead costs are not intangible 
assets, but merely indirect costs of tangible assets which are difficult to allocate 
accurately to particular tangible assets. As a practical matter an allocation 
satisfactory for accounting purposes can be made. Therefore, general over- 
heads are considered as adhering to tangible assets used and useful. 
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(b) The cost to such person or persons of particular property 
now used or useful. 


(1) If cash was paid for the property, then the amount 
thereof. 


(2) If the considerations was other than cash, then the cash 
equivalent at the time of the transaction. 


(3) If the transaction was not at arm’s length, then the 
amount of cash which would have been reasonable. 


If the present user is the first user and a cash consideration was 
given the primary problem is whether the bargain was made at arm’s 
length. If it was made at arm’s length the sole remaining problem 
is whether the accounts and records of the person have been kept in 
such manner as to clearly disclose the cost of the property. Anyone 
who has had occasion to work with property records of utilities knows 
that more often than not the figures as shown by the books bear no 
relation to the cost of the property. Appraisals subsequent to acqui- 
sition, coupled with the most unsatisfactory methods of retirement or 
depreciation accounting, have in many cases so completely obscured 
cost figures as to defy their determination. 

Further, figures purporting to represent cost will frequently not 
bear close scrutiny. The property accounts of many utilities are 
strange and wondrous things, including as a part thereof such diverse 
elements as bond discount, stock discount, the excess of appraised 
values over cost, and capitalized losses. 

However, this problem is one which can be solved by recasting the 
property accounts on the basis of sound principles of accounting. 
Further, in many states regulatory accounting has become highly de- 
veloped and data in regard to the newer properties are quite com- 
plete.** 

If the present user is the first user and the consideration given in 
‘an arm’s length transaction was other than cash, such consideration 
must be evaluated. Although difficult to determine, an acceptable 


31 “The first state to prescribe a uniform classification of accounts for local 
utilities was Massachusetts which prescribed a system for gas companies in 
1886 and one for electric companies in 1887. The uniform classification of ac- 
counts for electric light and power companies and for gas companies prescribed 
by the Wisconsin and New York Commissions in 1908 were, however, the be- 
ginning of the modern movement toward uniformity in accounting methods and 
procedure for local utilities regulated by state commissions.” BENTLY, BIBLI- 
OGRAPHY OF WorKS ON ACCOUNTING BY AMERICAN Autuors, II, p. 336. 

Of the forty-seven states with public utilities commissions (Delaware alone 
has no regulatory Commission), thirty-nine have prescribed uniform systems of 
accounts of which twenty-nine have prescribed either the form adopted by the 
Federal Power Commission or the form adopted by the National Association 
of Railway and Utility Commissioners. See Bonbright Uiility Regulation 
Chart, Moopy’s Pustic Utiitres 1938, pp. a92, a94. 
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measure can often be found. The usual consideration other than cash 
consists of securities, some or all of which were subsequently sold in 
public offerings. The aggregate market price of the securities as of 
a date reasonably close to the transaction sometimes offers a satisfac- 
tory guide. This problem has been considered by the Federal Power 
Commission.*? 

It will be inevitable, however, that in many cases the transaction 
by which the property was acquired was not at arm’s length, as where 
one company constructs property for an affiliated company and trans- 
fers it (upon completion but before being placed in service) at an 
unconscionable figure, or where the construction company is con- 
trolled by the management of the acquiring company or one of its 
affiliates. Then the reasonable cash cost must be determined. 

Here again we are not without guides, for the cash cost to the 
affiliated vendor or to the construction company may be available or 
estimates made on the basis of the then prevailing prices. 

If the present user is not the first user considerable difficulty un- 
doubtedly will be experienced in determining the required cost fig- 
ures. Indeed it may be impossible to make such determination ** 


82 “When the consideration for property is other than cash, the value of such 
consideration shall be determined on a cash basis. In the entry recording such 
transaction, the actual consideration shall be described with sufficient particu- 
larity to identify it. The utility shall be prepared to furnish the Commission 
the particulars of its determination of the cash value of the consideration if 
other than cash.” Federal Power Commission, UNtrorm SysTEM oF ACCOUNTS 
PRESCRIBED FOR Pusiic UTILITIES AND LICENSEES SUBJECT TO THE PROVISIONS 
oF THE FEDERAL Power Act (effective January 1, 1937), Instructions—Electric 
Plant Accounts 3 C., p. 39. 


83 Regulatory bodies recognize that in many cases cost figures are now un- 
available. For instance, the Registration Statement, Form U-5-B, required to 
be filed pursuant to Section 5 of the Public Utility Holding Company Act of 
1935, provides, in regard to information neither known nor available: 

“If the information called for by any item or exhibit of this form is not 
known to the registrant, it need give only such information as can be procured 
without incurring unreasonable effort or expense: Provided, however, That in 
every such case the answer shall (1) clearly and specifically indicate what part 
of the information supplied is not definitely known to the registrant and allege 
that the statements made represent the registrant’s best information and belief ; 
(2) adequately disclose the sources from which the registrant has procured the 
information given; (3) state specifically that unreasonable effort or expense 
would be involved in procuring more accurate information and give adequate 
evidence to support such statement. 

“In lieu of clause (3) above, the registrant may make a statement showing 
that the required information is peculiarly within the knowledge of another 
person neither controlling, controlled by, nor under common control with the 
registrant: Provided, That the statement shall also show that the registrant 
has made appropriate requests to such person for the desired information and 
shall set forth the results of such request or efforts. In any case in which, in 
accordance with the above provisions, the registrant supplies information not 
known by it to be true, it may include a disclaimer of responsibility for the 
accuracy or completeness of the information given.” Form U-5-B, Instruction 4, 
promulgated by the Securities and Exchange Commission under the Public Util- 
ity Holding Company Act of 1935. 
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for the books and records of the first user or its vendor may be in- 
complete or inadequate, may not be available to the present user, or 
may no longer be in existence. Here again resort will have to be 
made to other methods of building up reasonably accurate cost figures 
or the search abandoned and an approximation accepted. 

It might appear from the foregoing that the obstacles in the way 
of carrying out the statutory mandate would be insurmountable. No 
attempt will be made to minimize the difficulties necessarily inherent 
in such a complex task. However, it should be noted that once the 
initial determination of value has been made the job for all practical 
purposes is done forever, for, as will be shown,** once the statute is 
placed in operation its continued functioning is virtually automatic. 
Thus the problem of periodic valuations de novo will be eliminated. 

Further, even when the cost to the first user cannot be determined 
as a fact, the necessity of resorting to estimates will not open the 
pandora’s box of Smythe v. Ames. Only a single basis of value is 
involved and the book figures adjusted for known revaluations will 
operate as a check on immoderate estimates. 

In this connection it should be pointed out that the Federal Power 
Commission has called upon utilities subject to its jurisdiction to 
make certain property studies designed to disclose cost to the first 


user.*> Further, the Securities and Exchange Commission, acting 
pursuant to authority conferred upon it by the Public Utility Holding 
Company Act of 1935,°* has also required detailed information in re- 
gard to revaluations or restatements of fixed assets, tangible and in- 
tangible, which have been made since January 1, 1915, and reflected 
in the fixed asset accounts of any registered holding company or its 


%4 Infra 490. 


35 “2.C. The detailed electric plant accounts shall be stated on the basis of 
cost to the utility of plant constructed by it and the original cost estimated if 
not known, of plant acquired as an operating unit or system . 
_ “2D. Not later than 2 years after the effective date of this, system of ac- 

counts, each utility shall have completed the studies necessary for classifying its 
electric plant as of the effective date of this system of accounts in accordance 
with the accounts prescribed herein . . . 

“3.A. All amounts included in the accounts for tangible electric plant con- 
sisting of plants acquired as an operating unit or system shall be stated at the 
original cost incurred by the person who first devoted the property to utility 
service. All other tangible electric property shall be included in the accounts 
at the cost incurred by the utility. 

“3.B. All amounts included in the accounts for intangible electric plant shall 
likewise be stated on the basis provided in paragraph A above except as other- 
wise provided in the texts of the intangible accounts.” 

Detailed instructions are provided for carrying these provisions into effect. 
Federal Power Commission, UNrrorm SysTEM OF ACCOUNTS PRESCRIBED FOR 
Pustic UTILITIES AND LICENSEES SUBJECT TO THE PROVISIONS OF THE FEDERAL 
— Act, Effective January 1, 1937, Instructions—Electric Plant Accounts, 
p. 


36 49 Stat. 803-838 (1935), 15 U. S. C. Supp. §§ 79-79-6 (1938). 
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subsidiaries or any predecessor of any such company.” As of June 
15, 1938, the consolidated assets of registered public utility holding 
company systems subject to this requirement totaled $13,869,830,680.** 
Thus, much of the ground work for the determination of cost to the 
first user has already been laid. 


Initial Determination. of Fair Value—Accrued Depreciation. 


Having ascertained the property used and useful and having deter- 
mined the cost to the first user (actual or estimated) of such prop- 
erty, there still remains the problem of arriving at a figure represent- 
ing the accrued depreciation or decline in value resulting from the use 
or deterioration of such property. It is firmly established that some 
deduction should be made *® but the basis on which the amount of 
the deduction is to be determined is a highly controversial question.*° 

In the past, in determining the rate base the Supreme Court has 
leaned heavily toward the observation method of calculating accrued 
depreciation,* while in determining the periodic allowance for depre- 


87 “Registrant shall file the following data with the Commission . 

“A brief description of each major revaluation or restatement of investments 
or of fixed assets (whether tangible or intangible) which was made since Janu- 
ary 1, 1915, and reflected in the fixed asset accounts or in the investment ac- 
counts on the books of the registrant or any subsidiary company thereof, or on 
the books of any predecessor of any such company. Such brief description shall 
include— 

1. The exact date on which each such valuation was recorded; 

2. The basis therefor, indicating whether or not such revaluation was ap- 

proved by any state commission or other public governmental body ; 

3. The amount of the resultant increase or decrease in such accounts, indi- 

cating which of said accounts was affected thereby ; 

4. A statement of the contra account or accounts affected and the amounts 

credited or debited thereto, and the ultimate disposition of such amounts; 
Provided, however, That in the event the effect of any particular revaluation 
has been substantially reversed, subsequent to the time it was first impressed on 
such accounts, then it shall be unnecessary for the registrant to include such 
original revaluation or the reversal thereof in such description.” Form U-5B, 
Exhibit D, Instruction (b), promulgated by the Securities and Exchange Com- 
mission under the Public Utility Holding Company Act of 1935. 

88 Securities and Exchange Commission, Report of Public Utilities Division, 
REGISTERED Pusiic-Utitity Hotpinc CoMPANIES AS OF JUNE 15, 1938, p.° 2. 

39 Knoxville v. Knoxville Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. ed. 
371 (1909). 

40 “Aside from the question of the relative weight to be given to reproduction 
cost and actual cost, the most controversial issue in the determination of the rate 
base has been the allowance for plant depreciation. Whether any depreciation 
whatsoever shall be deducted; whether a deduction should be made from orig- 
inal cost as well as from reproduction cost; whether certain types of deprecia- 
tion should be deducted, whereas other types should not be considered; and 
whether the amount of depreciation should be estimated by this or by that rule 
or method—each of these questions has been argued in rate cases and discussed 
in the literature at such length that years of dismal reading might be devoted 
to the subject.” BonsriGHt, VALUATION OF Property, II, p. 1126. 

41 McCardle v. Indianapolis Water Co., 272 U. S. 400, 47 Sup. Ct. 144, 71 L. 
ed. 316 (1926). 

By this method the property is actually inspected and an estimate made of 
depreciation and obsolescence. In practice, great weight is given to the operat- 
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ciation it has held that such allowance should be based on replacement 
cost.** This has resulted in completely eliminating the accumulated 
reserve for depreciation as a measure of the accrued depreciation ** 
and has permitted the building up of large reserves at the ex- 
pense of the rate payers.** Depreciation being a “non-cash cost” re- 
sults initially in the accumulation of liquid assets in the business *° 
which assets can then be used to finance the construction of additions 
and betterments. Upon the fair value of this property (with depre- 
ciation calculated by the observation method) the utility is entitled 
to earn a fair return. Thus in many cases consumers have provided 
the funds to permit construction of property and then have been 
forced to pay rates sufficiently high to allow a fair return on the fair 
value of property financed from their contributions.** 

It can readily be seen that so far as depreciation is concerned the 
root of the evil has been the failure to directly relate the accumulated 
balance in the reserve for depreciation to the undepreciated value of 
the property and treat the former as a deduction from the latter in 
determining fair value.*? It should be axiomatic that after a utility 
has recovered a portion of the value of its property through its de- 
preciation accounting it should be no longer entitled to earn a return 





ing efficiency of the property. This method produces a smaller estimate of 
accrued depreciation than any other basis except that based on the “deferred 
maintenance” theory. This latter theory in essence holds that a seasoned, prop- 
erly maintained plant is as valuable as a new property. See Riccs, DEPREcIA- 
TION OF Pusiic Utitity Properties; Young, Depreciation and Rate Control, 
(1914) 28 QuarRTERLY JoURNAL oF Economics 630. Does this theory consider 
obsolescence or the difference in operating expenses as between the two prop- 
erties? 


42 United Railways and Electric Co. of Baltimore v. West, 280 U. S. 234, 
50 Sup. Ct. 123, 74 L. ed. 390 (1930). Although theoretically this could result 
in an allowance less than that based on historical cost, the practical result is to 
permit allowances in excess thereof just as estimates of “fair value’ have gen- 
erally exceeded historical costs. 


_ 4% That the court might scrutinize the accumulated reserve for depreciation 
to determine whether there has in fact been confiscation is a by the 
decision in Lindheimer v. Illinois Bell Telephone Company, 292 U. S. 151, 54 
Sup. Ct. 658, 78 L. ed. 1182 (1933). 


44 See Goddard, The Interest of Public Utility Ratepayers in Depreciation 
(1935) 48 Harv. L. Rev. 721; Berkson, Excess Depreciation Reserve and Rate 
Control (1936) 36 Cot. L. Rev. 250. 


45 Assuming that the particular plant is showing a profit before the periodic 
charge for depreciation. 


46 Logically, if the observation method of calculating accrued depreciation is 
followed the amount of the periodic allowance for depreciation should be the 
increase in the observed depreciation during that period. Hence any amount 
charged to income in excess thereof is in effect a gratuity. 


47 Board of Public Utility Commissioners v. New York Telephone Company, 
271 U. S. 23, 46 Sup. Ct. 363, 70 L. ed. 808 (1926). Compare Railroad Com- 
mission of Louisiana v. Cumberland Telephone & Telegraph Co., 212 U. S. 414, 
29 Sup. Ct. 357, 53 L. ed. 577 (1909). 
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on such recovered value. For some esoteric reason the courts have 
been unwilling to adopt this view.** 

The constitutional protection under the proposed statute will ex- 
tend only to the capital embarked in the enterprise and the function 
of depreciation accounting will be to preserve this capital intact. If 
a utility has already recovered an amount of capital equal to the 
accumulated balance in the reserve for depreciation, the capital within 
the constitutional protection would be only the unrecovered balance. 
It is for this reason that deducting the reserve for depreciation from 
the cost to the first user is a vital part of the regulatory process. 


Subsequent Determination of Fair Value 


Again referring to the proposed statute it will be noted that each 
subsequent determination of fair value is based on the last preceding 
determination of such value. To the cost to the first user as last 
determined reduced by the amount of the property no longer used 
and useful, it is only necessary to add the additions and betterments 
used and useful at the time of the subsequent determination and de- 
duct from this total the amount of the accumulated balance in the 
reserves for depreciation and amortization. 

Thus any determination of fair value following the initial deter- 
mination, aside from ascertaining the property used and useful, can 
in most cases be made from a scrutiny of accounting records. At 
this stage in the development of the regulatory process such deter- 
mination would be practically automatic. Thus the enormous ex- 
pense and endless details involved in rate cases under the present 
scheme of regulation would be eliminated. 


Fair Return 


The fair value of the utility’s property used and useful is the 
amount of unrecovered capital invested in such property, and upon 
this value the utility will be entitled to earn a fair return. What con- 
stitutes a fair return cannot, of course, be defined by statute for it is 
dependent upon ever changing conditions such as the state of the 
money markets and the risk involved in the commitment. 

Although fair return defies precise mathematical calculation *° 
little practical difficulty has been experienced by the courts in dealing 


48 West v. Chesapeake & Potomac Telephone Co., 295 U. S. 662, 55 Sup. Ct. 
894, 79 L. ed. 1640 (1935). 


49“The return should be reasonably sufficient to assure confidence in the 
financial soundness of the utility and should be adequate, under efficient and 
economical management, to maintain and support its credit and enable it to raise 
the money necessary for the proper discharge of its public duties,” Bluefield 
Water Works & Improvement Company v. Public Service Commission of West 
Virginia, 262 U. S. 679, 43 Sup. Ct. 675, 67 L. ed. 1176 (1923). 
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with this aspect of the regulatory problem, numerous decisions having 
already reasonably well determined the minimum non-confiscatory 
rate.” However, it is highly probable that the fair value as deter- 
mined under the statutory definition would in many cases be less than 
the amount of capital invested by the present user. Since such user 
would no longer be allowed to earn a return on the difference between 
fair value and the capital embarked by him in the enterprise, it is pro- 
posed that in all such cases recovery of the amount of the difference 
be permitted. This is necessary to avoid confiscation of the capital 
of a present user. To accomplish this purpose an additional allow- 
ance is permitted to provide for the amortization of the excess of cost 
to the present user over fair value. 

It should also be noted that if a particular schedule of rates fails 
to produce income equivalent to a fair return on the fair value the 
deficiency may be made up in future periods, but only to the extent 
that this deficiency exceeds income in past periods in excess of a fair 
return on a fair value. 

Thus so long as the particular service rendered is demanded by the 
public, fluctuations in operating expenses due to changing price levels 
or otherwise or fluctuations in revenues due to changing demands for 
service will, over a period of time, neither prevent a utility from earn- 
ing a fair return nor permit it to earn more than a fair return. Fur- 
ther, with the rate base capable of being determined with ease at any 
particular time, delays in instituting changes in rate schedules would 
be slight. 


EFFECT OF CHANGING PRICE LEVELS UNDER PROPOSED STATUTE 


The emphasis placed upon reproduction cost by the Supreme Court 
in many of its decisions ** may well have been founded upon the be- 
lief that rapidly rising price levels would operate to the great detri- 
ment of the utilities unless the rate base were correspondingly in- 
creased. That no such hardship would result from a stable rate base 
as here proposed should be readily apparent. 


so“ | | . a return of 6.26 percent is clearly inadequate.” United Railways 
and Electric Co. of Baltimore v. West, 280 U. S. 234, 50 Sup. Ct. 123, 74 L. ed. 
390 (1930) (Street Railway). 

After an analysis of all cases published in Public Utility Reports for the 
period 1915-1930, Public Utilities Fortnightly concluded that rates judicially 
determined to be reasonable generally ranged from 5 per cent to 9 per cent or 
better of the fair value of the properties in question. After setting forth a fre- 
quency distribution of such rates the statement is made that “A computation 
from these figures yields an average rate of return of 7.41 per cent for gas com- 
panies, 7.50 per cent for electric companies, 7.22 per cent for telephone companies, 
a composite rate of 7.38 per cent for all three companies.” (1931) 8 Pustic 
Urtiities FortNIGHTLY 330. 


51 Supra note 12. 
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Rising prices would affect the utilities in three general ways: in- 
creased costs for plant replacements and extensions, increased operat- 
ing expenses, and higher rates for money. Under the proposed stat- 
ute, whatever the cost of replacements or extensions, such cost would 
be reflected in the rate base and a fair return would be allowed 
thereon. Further, the utility would be entitled to recover such total 
cost through its depreciation accounting.** Hence rising costs of 
fixed assets would be of concern not to the utilities but rather to the 
ratepayers. Of course this does not mean that ratepayers would be 
forced to pay for extravagant expenditures, for under Commission 
control it is likely that they would be honestly and prudently made. 

Similarly, increased operating expenses resulting from a rise in the 
price level is a matter of concern to the ratepayers and not to the 
utilities since the latter are entitled to a fair return after the payment 
of all operating expenses.®* Nor will this result in placing a premium 
on inefficient management for, as will be shown,®* the administrative 
process is sufficiently flexible to prevent such a situation from ob- 
taining. 

Although rising price levels would no doubt lead to a higher cost for 
money, it is submitted that the effect would be not detrimental but 
instead beneficial to the utilities. 

Inasmuch as the going rate for money is a prime factor in deter- 
mining what constitutes a fair return,®® an increase in the cost of 
money would lead to an increased rate of return. It is the rate base 
and not the rate of return that is stabilized under the proposed statute. 
An increase in the rate of return would necessarily result in an in- 
creased return on the common stock equity, for the rate of return is 
applied to the rate base representing the total amount of unrecovered 
capital committed to the enterprise. Of this capital a portion is appli- 
cable to the common stockholders. 

It is an almost universal practice of utilities to finance a portion 
of their capital requirements through the sale of bonds. In fact, in 
far too many cases funded debt constitutes such a high percentage of 
the total capitalization as to imperil the financial integrity (under the 
present method of regulation) of particular companies. Further, cap- 
ital has often been raised by the sale of preferred stock, thus further 
permitting the control of large amounts of assets by a small common 
stock equity. Almost all bonds and all preferred stock contain pro- 


52 See proposed statute Section II(b) at 481. 

53 See proposed statute Section I1(10), (11), at 480, and Section III(a) 481. 

54 See proposed statute Section III(a) at 481. 

55 Infra at 493. 

56 Supra note 49. See also United Railways and Electric Co. of Baltimore v. 
West, supra note 27. 
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visions for the redemption thereof, at the option of the issuers, at fixed 
prices. 

Thus the increased number of dollars received by common stock- 
holders could be used to retire senior capital, thereby improving the 
capital structures and increasing the common stock equity on very 
favorable terms. The experience of post-war France and Germany 
in connection with currency depreciation throws into bold relief the 
pragmatic operation of this elementary financial principle. 

Little need be said in regard to the situation under falling price 
levels. The statement that no hardship would result to either the 
utilities or the public from lower costs for plant replacements and 
extensions, and decreased operating expenses and money rates should 
be self-evident. An administrative method designed to prevent in- 
creased rates for service (or permit decreased rates) during depressed 
periods which usually accompany falling prices has already been sug- 
gested.** 

A positive benefit would of course result to investors, for under the 
proposed statute the rate base would be determined on the basis of 
unrecovered capital, thus making it possible to support the capitaliza- 
tion based thereon. Under the present scheme of regulation the rate 
base in periods of low prices could theoretically be fixed at an amount 
less than cost, thus reducing income to a point where the interests of 
investors would be placed in jeopardy. 


EFFECT ON OPERATING EFFICIENCY UNDER THE PROPOSED STATUTE 


Since the proposed statute provides for a fair return after the pay- 
ment of all operating expenses it might be thought that a premium 
would be placed on managerial inefficiency or nepotism. 

It should be remembered, however, that a fair rate of return has 
not been defined by the proposed statute, which is concerned only 
with “fair value.” Thus what constitutes a fair rate of return is to 
be determined in precisely the same fashion as under the present 
scheme of regulation. In the Bluefield Water Works and Improve- 
ment Company case a fair rate of return was defined as follows: “The 
return should be reasonably sufficient to assure confidence in the 
financial soundness of the utility and should be adequate, under effi- 
cient and economical management, to maintain and support its credit 
and enable it to raise the money necessary for the proper discharge 
of its public duties.” ** Thus the burden of efficient and economical 
management would remain on the utilities. 


57 Supra at 35. 
58 Supra note 49. 
5 
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It should also be remembered that the courts are interested only in 
preventing confiscation. In the zone above the lower limit of con- 
fiscation the state regulatory authorities have been, and would be 
under the proposed statute, free to roam at will. Thus, as an admin- 
istrative matter, an efficient utility operator could be rewarded by a 
higher rate of return than an inefficient operator. 


AN EXAMPLE OF THE OPERATION OF THE PROPOSED STATUTE °° 


The XYZ Corporation, incorporated in Delaware in 1920, is en- 
gaged in the generation, purchase, transmission, distribution and sale 
of electrical energy. In 1939 it becomes necessary to determine the 
fair value of the property for rate making purposes. An investiga- 
tion of its history, including its books and records, reveals the fol- 
lowing information. 

The original incorporators of the company were John Ash, Richard 
Birch, and Henry Cyprus, who immediately after incorporation trans- 
ferred to the company certain franchises expiring in 1950 and re- 
ceived therefor 1,000 shares of common stock, $100 par value, an 
amount equal to the cost of the franchises to the incorporators. 
Thereafter the ABC Corporation purchased from the incorporators 
the 1,000 shares common stock and paid cash therefor of $250,000. 
The ABC Corporation then took possession of the books and records 
of the XYZ Corporation and immediately thereafter caused its ar- 
ticles of incorporation to be amended to eliminate the $100 par com- 
mon stock and to authorize no par common stock. Thereupon the 
XYZ Corporation issued to the ABC Corporation in exchange for 
the 1,000 shares of outstanding $100 par common, 10,000 shares of 
no par common with a stated value of $25 per share, and set up the 
franchises on its books at $250,000, the amount which the ABC Cor- 
poration had paid the original incorporators for the $100 par common. 

The XYZ Corporation then entered into a contract with the ABC 
Corporation for the construction of a generating plant, a transmission 
system and a distribution system. The ABC Corporation entered 
into an agreement with the LMN Construction Company as sub- 
contractors to do the actual construction work. 

Upon the completion of the construction, done at a cost of 
$1,750,000, the ABC Corporation transferred the property to the 


59 This example is designed to show the operation of the proposed statute 
only upon the fixed capital (which comprises by far the greatest part of the 
rate base) of a utility since it is in this connection that the most troublesome 
questions arise. To the fair value as determined in this illustration there must 
of course be added a reasonable amount for working capital which as “prop- 
erty used and useful” is included within the terms of the statute and upon which 
a fair return is to be allowed. 
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XYZ Corporation and received therefor $2,000,000 in first mortgage 
5% bonds due January 1, 1950 and 30,000 shares of no par common 
stock, stated value $25 per share. The XYZ Corporation set up the 
property on its books at the par or stated value of the securities issued 
therefor, or $2,750,000. 

The ABC Corporation transferred to the LMN Construction Com- 
pany the $2,000,000 par value of first mortgage 5% bonds and the 
20,000 shares of common stock no par value, stated value $25 per 
share, all of which was received from the XYZ Corporation. The 
LMN Construction Company sold to the public at 90 the bonds re- 
ceived by it and sold the stock at $20 per share, thereby receiving cash 
of $2,200,000. The XYZ Corporation retained the remaining 10,000 
shares of common stock. 

Investigation shows that the LMN Construction Company at the 
time of the construction of the property was a partnership owned by 
the three individuals who were the original incorporators of the XYZ 
Corporation. It is also shown that said persons dominated the board 
of directors of both XYZ Corporation and ABC Corporation at the 
time of the transaction. It is further shown that whereas the LMN 
Construction Company made a profit of $450,000 on the construction 
contract the maximum fair profit would approximate 10% of cost, 
or $175,000. 

At the conclusion of these transactions and at the commencement 
of operations the condensed balance sheet of the XYZ Corporation 
appeared as follows: 


XYZ Corporation 
Balance Sheet 
As at December 31, 1920 


Assets Liabilities 
Current Assets Due to Affiliated 
Fixed Assets: Company 
Property, Plant and First Mortgage 
Equipment .... 2,750,000 Bonds 2,000,000 
Franchises Common stock, npv. 1,000,000 


$3,100,000 $3,100,000 


The initial rates charged by the XYZ Corporation produced 
enough income to support this capital structure, as did subsequent 
rate schedules instituted after a determination of fair value under the 
rule of Smythe v. Ames. 

At the time of the initial determination of fair value under the pro- 
posed statute the condensed balance sheet appeared as follows: 
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XYZ Corporation 
Balance Sheet 
As at December 31, 1938 


Current Assets Current Liabilities .. 
Fixed Assets: First Mortgage 
Property, Plant and Bonds 
Equipment .... 4,000,000 Reserves for Depre- 

Franchises ciation and Amor- 

Other Assets tization 
Common Stock ... 
Capital Surplus .... 
Earned Surplus .... 100,000 


$4,500,000 


The investigation revealed that the changes in the property ac- 
count occurred as set forth below: 

In the latter part of January, 1921, the XYZ Corporation had its 
property appraised and as a result thereof wrote up its property, plant 
and equipment $500,000 crediting capital surplus with the same 
amount. Such amount continues to be reflected in the accounts. Re- 
tirements of property purchased from the ABC Corporation amounted 
to $200,000 and were charged off at amounts originally placed on 
the books. 

In 1930 the XYZ Corporation purchased the fixed assets of a non- 
affiliated company and issued therefor $500,000 principal amount of 
first mortgage 5% bonds due 1950, which were thereafter sold at 100 
or a total of $500,000. The cost to the vendor, who was the first 
user of such property, was $300,000. The property was placed on 
XYZ’s books at $500,000. Subsequent retirements of property pur- 
chased from the non-affiliated company totaled $50,000. 

Additions and betterments of $600,000 were placed on the books 
at cash cost and retirements of such property on a cash cost basis 
amounted to $100,000. 

The reserves for depreciation and amortization were found to have 
been entirely created by charges to income. 


The changes are summarized as follows: 


Ledger Value of Property December 31, 1938 
Ledger Value of Property December 31, 1920 


Increase 
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Such increase is made up of the following: 


Appraisal increment $500,000 
Property purchased from non-affiliated com- 

pany 500,000 

600,000 
$1,600,000 

Less Retirements : 

Property purchased from ABC Corporation 

Property purchased from non-affiliated com- 

pany 
Additions and betterments 


350,000 
Increase $1,250,000 


Applying the proposed statute to the above facts the initial deter- 
mination of fair value would be made as follows: 

(1) The franchises would be valued at their original cost of 
$100,000, thus eliminating the subsequent write-up of $150,000. 

(2) Property, plant and equipment constructed by the LMN Con- 
struction Company would be valued at the cash cost to such com- 
pany of $1,750,000 plus the 10% legitimate profit, or a total of 
$1,925,000, less subsequent retirements. Because of the absence of 
arm’s length bargaining the cash received by the LMN Construction 
Company for the construction of the property cannot be accepted as 
actual cost. Since the property was originally placed on the books 
of the XYZ Corporation at $2,750,000 the cash cost of the property 
in an arm’s length transaction of $1,925,000 represents 70% of this 
amount. Applying this percentage to the retirements of $200,000 
and retirements on a cash cost basis are found to be $140,000. Thus 
the cost of property constructed in 1920 used and useful at the time 
of the initial determination is found to amount to $1,785,000. 

-(3) The property acquired from non-affiliated interests would be 
valued at the cost to the first user of $300,000 less subsequent re- 
tirements. Since the bonds given by the XYZ Corporation were sold 
at 100 the cash consideration given by it amounts to $500,000. In- 
asmuch as retirements were based on book figures retirements on a 
cost to the first user basis amount to 60% of $50,000 or $30,000. 
Thus the value for this property is determined to be $270,000. 

(4) The remaining property comprising additions and betterments 
is valued at its original cash cost of $600,000 less requirements of 
$100,000 or $500,000. 

From this total of $2,655,000 will be deducted the reserves for de- 
preciation and amortization per books as of January 1, 1939, amount- 
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ing to $300,000. The fair value of the property is thus found to be 
$2,355,000 and is summarized as follows: 


Gross Property: 
Franchises 
Property purchased from ABC Corporation 
Property purchased from non-affiliated company 
Additions and betterments 


Less: Retirements (at cost to first user) 


Property purchased from ABC Corporation $140,000 
Property purchased from non-affiliated com- 
30,000 


Gross cash cost to the first user $2,655,000 
Deduct: Reserve for depreciation and amortization .. $300,000 


Total Fair Value $2,355,000 


On this fair value of $2,355,000 the XYZ Corporation would be 
entitled to earn a fair return. 


The cash cost to the XYZ Corporation in an arm’s length trans- 
action is summarized as follows: 


Franchises 

Property purchased from ABC Corporation 
Property purchased from non-affiliated company 
Additions and betterments 


Less: Retirements (at cost to XYZ Corporation) 
Property purchased from ABC Corporation $140,000 
Property purchased from non-affiliated com- 

pany 50,000 


$2,835,000 


The difference between the fair value of $2,355,000 and the cash 
cost of $2,835,000, or $480,000, represents the remaining excess cash 
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cost over cost to the first user of the property purchased from non- 
affiliated interests of $180,000 plus the accumulated balance of 
$300,000 in the reserve for depreciation and amortization. 

Section III (b) of the proposed statute provides that this amount 
should be recovered by charges to income, but only to the extent that 
such excess has not previously been recovered through depreciation 
accounting. It will be recalled that of the property purchased from 
the ABC Corporation an amount of $200,000 on a book basis was 
retired and charged to the retirement reserve created out of income. 
Since on a cash cost basis this property amounted to only $140,000 
the XYZ Corporation has recovered $60,000. The accumulated bal- 
ance in the reserve for depreciation totals $300,000. Since $360,000 
of capital has been recovered through depreciation accounting the 
XYZ Corporation will be entitled to recover by charges to income 
the remaining $120,000. 


Subsequent Determination of Fair Value 


At the time of the initial determination of fair value the gross cash 
cost to the first user was found to be $2,655,000, the accrued depre- 
ciation $300,000 and the fair value $2,355,000. One year later a 
subsequent determination of fair value was made. An examination 
of the books and records of the XYZ Corporation shows that in the 
interval $200,000 in additions and betterments had been made. 
Property amounting to $35,000 on a cost to the first-user basis has 
been retired and $50,000 has been charged to income for depreciation 
and amortization. Since $35,000 of property has been retired the cost 
to the first user as last determined of property now used and useful 
amounts to $2,620,000. To this amount is added additions and bet- 
terments of $200,000, making a total of $2,820,000. From this total 
is deducted the accumulated balance in the reserves for depreciation 
and amortization of $315,000 ($300,000 less retirements charged 
thereto of $35,000 plus additional amounts charged to income and 
credited to the reserve of $50,000). The fair value is thus found to 
be $2,505,000. 

Assuming effective regulation of accounting practices of utilities, 
it is apparent that once the initial determination of fair value is made 
any subsequent determination may easily and quickly be made from 
a scrutiny of accounting records. 


Fair Return 


Following the initial determination of fair value a schedule of rates 
is imposed which produces income of $300,000 in excess of a fair 
return on the fair value. A subsequent determination of fair value is 
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then made and a lower schedule of rates imposed which, over a pe- 
riod of time, produces income of $400,000 less than a fair return on 
a fair value. Pursuant to Section III (c) of the proposed statute 
rates would again be revised to permit the utility to earn a return in 
excess of a fair return on a fair value until such time as the de- 
ficiency of $100,000 (being the difference between the accumulated 
excess and the accumulated deficiency) is recovered. 


As a matter of administrative policy the necessity of raising rates 
during a depressed period could be avoided by allowing a utility to 
build up an excess of income over a fair return on a fair value. As 
a result of that policy rate schedules could be maintained at the same 
level or even reduced during the period of depression. With advance 
knowledge of such an administrative procedure the financial policy 
of the utility could be directed toward a conservation of quick assets 
for expenditure during the period of low economic activity. 


Effect of Transfer of Property After the Initial Determination 
of Fair Value 


It is patent that the fundamental problem is the fair value of par- 
ticular property devoted to the public use regardless of who is the 
holder of the interest therein. Hence it is obvious that the value 
should attach to the property regardless of its transfer. 


Although a bona fide transferee might be willing to give a cash 
consideration or its equivalent in excess of the fair value of the trans- 
ferred property (because of a temporary advantage due to the decline 
in the cost of money, etc.) there would clearly be no equity in allow- 
ing a transferee to recoup the difference between the cash cost and 
the transfer value. To permit this recoupment would be to encourage 
profitable transfers at the expense of rate payers. It is for this reason 
that only the recovery of the excess of the cost over fair value to the 
user at the time of the initial determination of fair value is permitted. 


CONCLUSION 


Forty years of regulatory frustration have elapsed since the famous 
decision in the case of Smythe v. Ames laid down the rule to be fol- 
lowed in determining “fair value” of property devoted to the public 
use, yet today its absurd requirements remain, now reinforced by the 
accumulated weight of judicial precedent. 


In view of the completely unsatisfactory nature of the “fair value” 
formula which has rendered impossible effective regulation, the im- 
portance of the problem, touching as it does virtually every member 
of society, and the ease with which the problem might be solved 
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within the framework of Constitutional government, it is amazing that 
this decision could so long continue to be the law of the land. 

Perhaps the very importance of the problem has led the Supreme 
Court to avoid the responsibility for laying down a new rule which 
would remain fixed for the uncertain future when the old rule would 
leave its discretion unfettered. 

It is submitted that the responsibility for defining fair value prop- 
erly belongs to the Congress as the law making branch of the govern- 
ment. This responsibility it should assume by rejecting the definition 
of “fair value” set forth in Smythe v. Ames and establishing an intel- 
ligible principle for the future. Such a statute proceeding on the 
theory that the property within the protection of the “due process” 
clause of the Constitution is the capital embarked in the enterprise 
and affording adequate protection to such capital, might easily be 
found Constitutional for it is based on a fair, reasonable and work- 
able principle which has a real and substantial relation to the object 
desired to be reached. It is on this theory that a tentative statute de- 
fining “fair value” has been suggested. 
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EDITORIAL NOTES 


JupiciaL Review or Courts-MarTIAL 


A question which one would have thought had long since been 
permanently laid to rest in the legal graveyard of decided issues was 
recently agitated, if not actually resurrected, in the courts of the Dis- 
trict of Columbia. An ex-Army officer, dismissed by sentence of a 
general court-martial in 1899, sought, for a second time, to obtain a 
judicial review of that proceeding in the civil courts. His suit was 
dismissed by the District Court of the United States for the District 
of Columbia, an appeal was taken to the Court of Appeals for the 
District of Columbia which affirmed the decree of dismissal,? and 
petition for writ of certiorari was denied by the U. S. Supreme Court. 

The higher courts did not alter their long-adhered-to views on the 
subject that the sentence of a court-martial which possesses jurisdic- 
tion is conclusive and beyond review of civil courts, and that such 
sentence would not be reviewed, notwithstanding that prejudice may 
have intervened in trial, or that perjury may have been committed by 
witnesses or that mistakes concerning rules of procedure governing 
the case may have occurred. It was found in the instant case that the 
court-martial whose sentence was in question possessed jurisdiction 
over the subject-matter involved therein, and over the person of the 
accused. It was convened by officers empowered by statute to call 
it. The officers who were commanded to sit upon it were of the 
class authorized to detail for that purpose. The court thus consti- 
tuted was vested with power to try the person and offense charged 
and its sentence was within the provisions of the statute. 

If there can be such a thing, the “general rule,” repeatedly recog- 
nized by the courts, and expressed as such by the Supreme Court of 
the United States in Smith v. Whitney,’ is that, 


The acts of a court-martial, within the scope of its jurisdic- 
tion and duty, cannot be controlled or reviewed in the civil courts, 
by writ of prohibition or otherwise. 


That this general rule has the support of precedent must be con- 
ceded ;* that it is fundamentally sound, it is submitted, is borne out 
historically and analytically. 


1 See Carter v. McClaughry, 183 U. S. 365, 22 Sup. Ct. 181, 46 L. ed. 236 
(1902) ; Carter v. Roberts, 177 U. S. 496, = Sup. Ct. 713, 44 L. ed. 861 (1900) ; 
and Rose v. Roberts, 99 Fed. 948 (C. C. A. 2d, 1900) for a report of the pro- 
ceedings held in 1900. 

2 Carter v. Woodring, 92 F. (2d) 544, 67 App. D. C. 393 ale 

8116 U. S. 167 at 177, 29 L. ed. 601, 6 Sup. Ct. 570 (1886). 

4 Ex parte Watkins, 3 Pet. 193, ‘ L. ed. 650 (U. S. 1829) ; Dynes v. Hove 
20 How. 65, 15 L. ed. 838 (U. S. 1859); Ex parte Reed, 100 U. S. 
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The modern court-martial, it seems, is the evolution of the court 
of chivalry of former times.® Its prototype, however, exercised an 
extended jurisdiction unknown to the modern court and to such an 
extent that its encroachment upon the other courts of common law 
was subsequently restrained and curtailed by Parliament. Thus cur- 
tailed its jurisdiction dwindled and during the interval preceding 
the first Mutiny Act,® of 1689, justice was administered in the mili- 
tary forces raised from time to time, largely by martial courts or 
councils. Military law as then administered more nearly resembled 
the martial law of modern times, trials of civilians by courts-martial 
and the imposition of the death penalty being sanctioned in cases in 
which the law of the land did not authorize such jurisdiction or pun- 
ishment. It was this extensive and arbitrary exercise of military au- 
thority that was condemned by Blackstone,’ who no doubt confounded 
military with martial law. But the difference between the two, said 
the Supreme Court in Ex parte Reed,’ “is too well known to require 
any remark.” By the first Mutiny Act, however, the death penalty 
was abolished, except for certain crimes, and the Sovereign was ex- 
pressly empowered to grant commissions to convene courts-martial. 
Their jurisdiction and powers, developed in subsequent Mutiny Acts 


L. ed. 538 (1879); Ex parte Mason, 105 U. S. 696, 26 L. ed. 1213 (1882) ; 
Keyes v. United States, 109 U. S. 336, 3 Sup. Ct. 202, 27 L. ed. 954 (1883) ; 
Ex parte Yarborough, 110 % S. 651, 4 Sup. Ct. 152, 28 L. ed. 274 (1883); 
Wales v. Whitney, 114 U. 564, 5 Sup. Ct. 1050, 29 L. ed. 277 (1885) ; 
Kurtz v. Moffitt, 115 U. S. 37 6 ‘Sup. Ct. 148, 29 L. ed. 458 (1885); In re 
Grimley, 137 U. ’S. 147, 11 Sup. Ct. 54, 34 L. ed. 636 (1890) ; United States v. 
Fletcher, 148 U. S. 84, 13 Sup. Ct. 552, 37 L. ed. 378 (1893); United States 
v. Pridgeon, 153 U. S. 59, 14 Sup. Ct. 746, 38 L. ed. 631 (1894); Johnson v. 
Sayre, 158 U. S. 109, 15 Sup. Ct. 773, 39 L. ed. 914 (1895); Swaim v. United 
States, 165 U. S. 553, 17 Sup. Ct. 448, 41 L. ed. 823 (1897); Carter v. Roberts, 
177 U. S. 496, 20 Sup. Ct. 713, 44 L. ed. 861 (1900); Carter v. McClaughry, 
183 U. S. 365, 22 Sup. Ct. 181, 46 L. ed. 236 (1902); Mullan v. United States, 
212 U. S. 516, 29 Sup. Ct. 330, 53 L. ed. 632 (1909); Reaves v. Ainsworth, 219 
U. S. 296, 31 Sup. Ct. 230, 55 L. ed. 225 (1911); Collins vy. McDonald, 258 
U. S. 416, 42 zt Ct. 326, 66 L. ed. 692 (1922); United States v. Maney, 
61 Fed. 140 (C. D. Minn. 1894); Ex parte Dickey, 204 Fed. 322 (Me. 
1913); Ex parte Ge 212 Fed. 569 (Mass. 1913); In re Waidman, 42 
F. (2d) 239 (Me. 1930). See also Wilcox v. Jackson, 13 Pet. 498, 511, 10 
L. ed. 264 (U. S. 1839); Runkle v. United States, 122 U. S. 543, 7 Sup. Ct. 
1141, 30 L. ed. 1167 (1887); 17 Ops. Att’y. Gen. 297, 303 (1882); Porret’s 
Case, Perry’s Oriental Cases, 414, 419. 

5 See Ex parte Reed, 100 U. S. 13, 20; 1 McArtHur, NAVAL AND MILITARY 
Courts-MartiAL (4th ed., 1813) 15; 1 & 2 Winturop, Mmitrary LAw Anp 
PRECEDENTS (2d ed., 1920) 46. Winthrop makes exhaustive references to the 
authorities on this subject. 

61 WILLIAM AND Mary, ch. 5, 3d April, 1689. 

71 BiackstongE CoMMENTARIES 416. “How much it is to be regretted that 
a set of men whose bravery has so often preserved the liberties of their coun- 
try, should be reduced to a state of servitude in the midst of a nation of free 
men!” 

8 See Ex parte Reed, 100 U. S. 13, 20; 1 Kent Commentaries (12th ed.) 
241, note (a). But this difference has not always been appreciated by the 
courts. Garling v. Van Allen, 55 N. Y. 31 (1873). 
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and Articles of War, have finally been established and defined in the 
Army Act of 1881. 

It was, then, the English military tribunal, transplanted in this 
country prior to our Revolution, and recognized and adopted by the 
Continental Congress in the first American Articles of War of 1775, 
from whence grew the modern American court-martial. The Articles 
of War of 1775 were modified and enlarged in the succeeding articles 
of 1776 and 1786, the latter more precisely indicating the authority 
to order general courts-martial.1° Finally, in 1789, the Constitution, 
in expressly authorizing Congress “to make rules for the government 
and regulation of the land and naval forces,’’* gave that body the 
power to provide for trial and punishment by court-martial.” 

Courts-martial, it will be noted, while deriving legal sanction from 
the Constitution itself, are not authorized by the same article of that 
instrument as are the federal courts. In fact, as succinctly stated in 
that much quoted military case of Dynes v. Hoover, the power to 
provide for the trial and punishment of military and naval offenses is 
given “without any connection between it and the Third Article of the 
Constitution defining the judicial power of the United States ;** in- 
deed, . . . the two powers are entirely independent of each other.” 
This proposition has been many times affirmed by later cases dealing 
with the same general subject.** It follows that while the court- 
martial is frequently referred to as a court, and even as an inferior 
court,’® it is not one of those inferior courts within the meaning of the 
Third Article of the Constitution.17 In fact, a court-martial is not a 







®“It was an observation founded in undoubted facts, that the prosperity of 
nations had been in proportion to the discipline of their forces by sea and 
land; and I was, therefore, for reporting the British articles of war, totidem 
verbis. . . . The British. articles of war were, accordingly, reported, and 
defended in Congress by me assisted by some others, and finally carried... . 
The articles are inserted in the Journal of this day (September 20, 1776) . . .” 
Joun ApAms, AuTosiocRAPHY, Works, III, 68, 83; 5 JourNALS oF CONGRESS 
670, note 2. See also S. T. Ansell, Some Reforms in Our System of Military 
Justice (1932) 32 Yate L. J. 146; Nunnally, The Origin of Naval Law, 
U. S. Navar INsTITUTE PROCEEDINGS, November, 1924. 

101 & 2 WintuHRop, Mititary Law Aanp PRECEDENTS (2d ed., 1920) 47. 

11 Unitep States Constitution, Art. I, § 8, Cl. 14. 

12 Ex parte Milligan, 4 Wall. 2, 137, 18 L. ed. 281 (U. S. 1866). 

13 Dynes v. Hoover, 20 How. 65, 69 (U. S. 1859). 

14 Unitep States Constitution, Art. III, § 1. 

15 Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. ed. 458 (1885); 
United States v. Maney, 61 Fed. 140 (C. C. D. Minn. 1894) ; Ex parte Dickey, 
204 Fed. 322 (Me. 1913). 


“sa v. United States, 122 U. S. 543, 7 Sup. Ct. 1141, 3 L. ed. 1167 

17 Supra note 13. Contra: Durham v. United States, 4 Hay. 54, 69 (Tenn. 
1817) ; Smith v. Hoffman, 166 N. Y. 462, 476, 60 N. E. 187, Note 54 L. R. A. 
597 (1901); Higgins v. Stotesbury, 169 N. Y. S. 998, 182, App. Div. 691 
(1918). But see Reaves v. Ainsworth, 219 U. S. 296, at 306 for an explanation 
of the Hoffman case, supra. 


506 THE GEORGE WASHINGTON LAW REVIEW 


court at all but simply an instrumentality of the Executive power, 
provided by Congress for the President as Commander-in-Chief, to 
aid him in properly commanding the army and navy and enforcing 
discipline therein.* They are tribunals of special and limited juris- 
diction, called into existence for a special purpose and to perform a 
particular duty, and when the object of their creation has been accom- 
plished they are dissolved.’® 

Though the acts of Congress, touching upon army and navy courts- 
martial in this country, have been held to be clearly constitutional,”° 
the question of the applicability of the Bill of Rights thereto remains 
unanswered. Speaking with reference to the provisions of the Fifth 
Amendment regarding indictment by grand jury, Chief Justice Chase, 
in a concurring opinion in Ex parte Milligan,” declared for himself 
and three other judges that the power of Congress “to make rules for 
the government of the army and navy is a power to provide for trial 
and punishment by military courts without a jury.” Whether or not 
the other amendments apply seems to be a controversial question,”* 
but the same Chief Justice went on to say in the Milligan case** that 
“the power of Congress, in the government of the land and naval 
forces and of the militia, is not at all affected by the Fifth or any 
other Amendment.” While this comment is no doubt dictum, as such 


it was reaffirmed by the court in In re Waidman.** Furthermore, in 
the case of Mullan v. United States,** the Court of Claims, though 
probably not required to determine the point, declared that the Con- 
stitutional provision for confrontation in the Sixth Amendment “has 
no application to the proceedings of courts-martial and is applicable 


18 WINTHROP, op. cit. supra note 5 at 49. See CrLope, Micitary Forces oF 
THE Crown, 361, where the author says of these courts in British law: “It 
must never be lost sight of that the only legitimate object of military tribunals 
is to aid the Crown to maintain the discipline and government of the Army.” 
See also Jn re Vidal, 179 U. S. 126, 127, 21 Sup. Ct. 48, 45 L. ed. 118 (1900) ; 
Ex parte Vallandigham, 1 Wall. 243, 253, 17 L. ed. 589 (U. S. 1863). 

19 Supra note 16; see Ver Mehren v. Sirmyer, 36 F. (2d) 876, 880 (C. C. A. 
8th, 1929). See also Lobb, Civil Authority versus Military (1919) 3 MINN. 
L. R. 105, for a discussion as to the nature of courts-martial. 

20 Ex parte Reed, supra note 8; United States v. Praeger, 149 Fed. 474 
(W. D. Texas 1907). 

21 Supra note 12. The limitation of the Fifth Amendment as to “actual 
service in time of war or public danger” relates only to the militia. Ex parte 
Mason, 105 U. S. 696, 26 L. ed. 1213 (1882). 

22 For the proposition that the “double jeopardy” provision of the Fifth 
Amendment does apply, see Grafton v. United States, 206 U. S. 333, 27 Sup. 
Ct. 749, 51 L. ed. 1084 (1907); 9 Ops. Att’y. Gen. 223, 230 (1858). Quaere: 
assuming that the court-martial is submitting the accused to double jeopardy, 
are such proceedings reviewable by the civil courts? For a negative answer, 
see Crane, Double Jeopardy and Courts-Martial (1919) 3 Minn. L. R. 181. 

23 Supra note 12 at 138. 

24 In re Waidman, 42 F. (2d) 239 at 240 (Me. 1930). 

25 42 Ct. Cls. 157, 176 (1907). 
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only to criminal prosecutions in the civil courts of the United States.” *¢ 
The opinion of the Court of Claims was affirmed by the Supreme 
Court,?* but without reference to this statement. In view of the ab- 
sence of direct authority on the point, and of the conflict of those 
views that have been expressed thereon, it is submitted, having due 
regard to the primary purpose of the armed forces, that the only 
logical answer to the question is that the military courts, though not 
bound by the letter, are within the spirit of the constitutional guaran- 
tees.”® 

Assuming, for the sake of argument, that the guarantees of the 
Constitution do apply to the proceedings of courts-martial, the further 
question of the enforcement of those guarantees still remains unan- 
swered. Conceding that the Constitution does not provide for an 
appeal from the decisions of courts-martial,?*® it may well be asked 
whether the civil courts can otherwise review the proceedings of those 
tribunals with a view to safeguarding the rights of the accused? 

As pointed out heretofore, the court-martial began its legal exist- 
ence in this country at about the same time that the nation was loudly 
protesting against the oppressions of the mother country.*° It was 
one of those grievances set forth in the Declaration of Independence 
that the King of Great Britain had “affected to render the military 
independent and superior to the civil power.” There is small wonder 
then, that the first constitutions of the States were drawn with a view 
to subordinating the military to the civil authority.*t However, the 
framers of the Constitution and the Federal courts viewed the prob- 
lem in a different light. The former saw fit to make the military 
independent of the judiciary by providing a different authority in the 
Constitution for the source of each;** and the latter saw fit to give 
effect, by decision, to the obvious intention of the framers.** For, 
said the court in Dynes v. Hoover,** “if it were otherwise, the civil 
courts would virtually administer the rules and articles of war, irre- 
spective of those to whom that duty and obligation has been confided 











26 The authority of courts-martial to use depositions seems to bear out this 
contention. See 35 Strat. 622 (1909), 34 U. S. C. § 1200, Art. 68 (1909) for 
oe ey of naval courts-martial. The army courts-martial have similar 
authority. 


(1900). v. United States, 212 U. S. 516, 29 Sup. Ct. 330, 53 L. ed. 632 

28 Naval Court-Martial Order No. 48, 1920, p 

29 Wales v. Whitney, 114 U. S. 564, 5 Sup. et. 7050, 29 L. ed. 277 (1885). 

30 See argument for petitioner in Ex parte Milligan, supra note 12 at 37. 

81 Jbid. By the Constitution of New Hampshire, for example, it was de- 
clared that “. . . in all cases, and at all times, the military ought to be under 
strict subordination to, and governed by the civil power; ... 

32Supra notes 11, 14. 

83 Dynes v. Hoover, supra note 13. 
84 Td, at 82. 
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by the law of the United States, from whose decision no appeal or 
jurisdiction of any kind has been given to the civil magistrates or 
civil courts.” 

The decisions in support of this general proposition have been 
legion.*® While there are several state court decisions indicating the 
power of civil courts to review courts-martial proceedings,** it is sub- 
mitted that they may be distinguished or explained.*7 The view en- 
tertained by the Federal courts, moreover, finds support in the Eng- 
lish decisions,** even though there exists a relation between the civil 
and military tribunals of England unknown to our law.*® 

The above-mentioned “general rule,” reframed for closer scrutiny, 
is declared in Runkle v. United States*® to be as follows: 


To give effect to its sentences it must appear affirmatively and 
unequivocally that the court was legally constituted; that it had 
jurisdiction; that all the statutory regulations governing its pro- 
ceedings had been complied with, and that its sentence was con- 
formable to law.*? 


Having heretofore investigated chiefly the historical aspect of the 
subject under discussion, let us now consider, analytically, each of the 
foregoing requisites of the general rule. 

To be legally constituted the court-martial must, of course, be com- 
posed of members authorized by statute to sit upon it.4? But, said 
Mr. Justice Story, in Martin v. Mott,** in referring to the laws pro- 
viding for the number and rank of such members, “it is very clear 
that the act is merely directory to the officer appointing the court, and 
that his decision as to the number which can be convened without 
manifest injury to the service, being a matter submitted to his sound 
discretion, must be conclusive.” It seems clear, however, that should 
the number of members be greater or less than the specified limits 
there would exist no legal body.** Directory also is the requirement 


35 Supra note 4, 

36 Supra note 17. See Lobb, supra note 19 at 114 for a discussion of these 
-) oe 

87 [hi 


88 See Smith v. Whitney, supra note 3 at 178 for a discussion of the English 
cases on the subject. See also WinTHROP, op. cit. supra note 5 at 51. 

89 Ibid. See also Courts-Martial and Civil Courts (1933) 75 Law JourNAL 
336 for a comment by English authority on this relationship between courts- 
martial and civil courts in England. 

40122 U. S. 543, 7 Sup. Ct. 1141, 30 L. ed. 1167 (1887). 

41 Italics supplied. 

42 WINTHROP, op. cit. supra note 5 at 70; Navat Courts & Boarps, 1937, 
§§ 328, 330. See also Swaim v. United States, 165 U. S. 553, 17 Sup. Ct. 448, 
41 L. ed. 823 (1897). 

4812 Wheat. 19, 34, 6 L. ed. 537 (U. S. 1827); Swaim v. United States, 
supra note 42. 

44 Kahn v. Anderson, 255 U. S. 1, 41 Sup. Ct. 224, 65 L. ed. 469 (1920) ; 
see also Martin v. Mott, supra note 43; WuinTHROP, op. cit. supra note 5 at 77. 
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that a majority of the members be senior in rank to the accused offi- 
cer;*° and the sentence cannot be collaterally attacked by going into 
an inquiry whether the trial by officers his inferior in rank was or was 
not voidable.*® Nor may the decision of the court-martial in deter- 
mining the validity of the challenge thereon be reviewed in a collateral 
action.*7 Nor may the sentence be collaterally attacked upon the 
ground that one of the members was also a witness and prosecutor.*® 

Jurisdiction is the right to hear, try, and determine a cause ;** al- 
though it can never depend upon the court’s decision upon the merits 
of the cause.®° It is not limited by the Fifth Amendment, although 
there is authority to the effect that the provisions of the Fifth Amend- 
ment regarding double jeopardy are limitations.** On the other hand, 
there may be concurrent jurisdiction, but that does not, of itself, 
give the civil court the power of review.®* Jurisdiction may not be 
inferred argumentatively ;*° although a judgment is not void because 
the record does not show jurisdiction.*® Where there is in fact no 
jurisdiction, however, the judgment is void, not voidable.** 

In order that a court-martial may have jurisdiction, it must be 
legally constituted, as observed heretofore ; ** it must be convened by 
an officer empowered to do so;°® and there must be jurisdiction as 


45 Swaim v. United States, supra note 42. 

46 Tbid, 

47 Td. at 561. 

48 Keyes v. United States, 109 U. S. 336, at 340. 

49 } a States v. Maney, 61 Fed. 140 at 142 (C. C. D. Minn. 1894). 
50 ‘, 


51 Ex parte Mulligan, 4 Wall. 2,137, 18 L. ed. 281 (U. S. 1866); Kurtz v. 
Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. ed. 458 (1885); Runkle v. United 
States, 19 Ct. Cls. 396, 411 (1884); 6 Ops. Att’y. Gen. 413, 425 (1854). 

52 Supra note 22. See also United States v. Clark, 31 Fed. 710 (C. C. E. D. 
Mich. 1887); In re Fair, 100 Fed. 149 (C. C. D. Nebr. 1900); In re Stubbs, 
133 Fed. 1012 (C. C. D. Wash. 1905). 

58 Ex parte Dickey, 204 Fed. 322 at 325 (Me. 1913); Coleman v. Ten- 
nessee, 97 U. S. 509, 24 L. ed. 1118 (1878); Tennessee v. Hibdom, 23 Fed. 
795 (C. C. M. D. Tenn. 1885). 

54 Ex parte Dickey, ibid. Cf. State authorities cited supra note 17. 

55 Runkle v. United States, 102 U. S. Ft 556. Cf. Givens v. Zerbst, 255 
U. S. 11, 41 Sup. Ct. 227, 65 L. ed. 475 (1921). 

56 Ex parte Watkins, 3 Pet. 193, 7 L. ed. 650 (U. S. 1829) ; Givens v. Zerbst, 
supra note 55. 

57 Dynes v. Hoover, 20 How. 65 at 82; Keyes v. United States, 109 U. S. 
336 at 340 (1883). Compare the proceedings in the Chinese Immigration Cases. 
In Ng Fung Ho v. White, Com’r., 259 U. 5S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 
(1922) Mr. Justice Brandeis declared that “where there is jurisdiction a finding 
of fact oy. the executive department is conclusive, United States v. Ju Toy, 198 
U. S. 253; and courts have no power to interfere unless there was either 
denial of a fair hearing, . . . or there was an application of an erroneous 
rule of law, . . 

58 Supra note 42. 

59 WINTHROP, op. cit. supra note 5 at 57; NavaL Courts & Boarps, supra 
note 42 § 329. Included among those empowered to convene courts-martial is 
the President of the United States as Commander-in-Chief of the armed forces. 


6 
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regards place, time, person and offense.® “All persons in the mili- 
tary or naval service of the United States are subject to the military 
law; the members of the regular army and navy, at all times; the 
militia, so long as they are in such service.”** “Every officer, before 
he enters on the duties of his office, subscribes to these articles, and 
places himself within the power of courts-martial. . . .”® 

Offenses cognizable by courts-martial are those made so by the Ar- 
ticles of War, Articles for the Government of the Navy, or by other 
statutes.** “And when offenses and crimes are not given in terms or 
by definitions, the want of it may be supplied by a comprehensive en- 
actment, such as the 22d article of the rules for the government of 
the navy, which means that courts-martial have jurisdiction of such 
crimes as are not specified, but which have been recognized to be 
crimes and offenses by the usages in the navies of all nations.” In- 
cluded also are acts which tend to bring disgrace and reproach upon 
the service of which the accused is a member, whether those acts were 
done in the performance of military duties, in a civil position, in a 
social relation, or in private business.** The offense must be one 
recognized by either the laws regulating civil society or the laws for 
the government of military forces. But an indefinite number may 
be adjudicated together in the same proceeding.®” 

The pleadings of a court-martial are sufficient if they set forth a 
substantial charge, though not with the clearness and definiteness re- 
quired in the civil courts.°* “The pleading need not possess the tech- 
nical nicety of indictments at common law. ‘Trials by courts-martial 
are governed by the nature of the service, which demands intelligible 
precision of language but regards the substance of things rather than 
the form.’ 7 Ops. Att’y Gen. 604.” And to the same effect are the 


60 WinTHROP, id. at 81, 84, 86, 90, 107; Navat Courts & Boarps, id. §§ 331- 
336, 


61 Johnson v. Sayre, 158 U. S. 109 at 114. See also Runkle v. United States, 
supra note 51 (retired officer amenable to jurisdiction); Cf. McClaughry v. 
Deming, 186 U. S. 49, 22 Sup. Ct. 786, 46 L. ed. 1049 (1902) (member volun- 
teer army not amenable to jurisdiction) ; ; Wise v. Withers, 3 Cranch 331, 2 
L. s ‘wd (U. S. 1806) (justice of peace not amenable by imperfect status in 
militia). 

62 Carter v. Roberts, 177 U. S. 496 at 498; see also Ex parte Dickey, 204 
Fed. 322 (Me. 1913) at 324. 

68 WINTHROP, Op. cit. supra note 5 at 107; Navat Courts & Boarps, supra 
note 42 § 335. See also Dynes v. Hoover, 20 How. 65 (U. S. 1859) at 82. 

84 Dynes v. Hoover, ibid. 

65 Swaim v. United ‘States, 165 U. S. 553 at 562 (1897) ; Smith v. Whitney, 
supra note 3 at 183; see Ex parte Dickey, 204 Fed. 322 at 325 (Me. 1913). 

66 Fx parte Mason, 105 U. S. 696 ay 4 700. 

67 Rose v. Roberts, 99 Fed. 948 (C.C. A 1900). 

68 Collins v. McDonald, 258 U. S. 416 (1022) at 420; Ex parte Dickey, 
204 Fed. 322 (Me. 1913) at 324. 

69 Carter v. McClaughry, supra note 1 at 386. 





EDITORIAL NOTES 511 


English cases.7° The question as to the sufficiency and validity of the 
pleadings is one for the court-martial and is not within the control of 
the civil courts.” 

The procedure of courts-martial “is founded upon the usages and 
customs of war, upon regulations issued by the sovereign, and upon 
old practice in the army, as to all which points common law judges 
have no opportunity, either from their law books or from the course 
of their experience, to inform themselves. It would therefore be 
most illogical, to say nothing of the impediments to military discipline 
which would thereby be interposed, to apply to the procedure of 
courts-martial those rules which are applicable to another and differ- 
ent course of practice.”"* The great object in view in courts-martial 
is to secure justice in the simplest manner possible."* “The same 
technical nicety which courts of civil jurisdiction observe in criminal 
cases is not desirable or necessary in the proceedings of a court- 
martial, and exceptions made to form or matter are only admitted by 
them when such appear essential to abstract justice.”"* However 
erroneous the proceedings of the court-martial may be they cannot be 
reviewed collaterally or redressed by habeas corpus.”* Errors in pro- 
cedure can be corrected only by the proper military authorities.”* It 
is for the court-martial to decide all questions of law and fact ;*" and 
the civil courts may not enter upon the consideration of the evidence 
adduced before it;"* nor of the question whether the accused was 
guilty of the offense over which the military court has jurisdiction.” 

“Where the sentence®® of a legally-constituted court-martial in a 
case within its jurisdiction has been approved by the reviewing au- 
thority and carried into execution, it cannot afterwards under the 
present state of the law be revised and set aside. The proceedings 
are then at an end, and the action thus had upon the sentence is in 


70 See Smith v. Whitney, supra note 3 at 185, citing English decisions on 
the subject. 


71 United States v. Maney, 61 Fed. 140 (C. C. D. Minn. 1894) at 142; Ex 
parte Dickey, 204 Fed. 322 (Me. 1913) at 325. 


72 See Smith v. Whitney, supra note 3 at 178, citing Porret’s Case, supra note 
4; see also Martin v. Mott, supra note 43; Dynes v. Hoover, 20 How. 65 at 82. 

73 Dynes v. Hoover, id. at 74 (argument for government). 

74 DeHart, Mmirary Law (1846), 146. 

75 Ex parte Yarborough, supra note 4; Rose vy. Roberts, supra note 1 at 949; 
see Keyes v. United States, supra note 4 at 340. 


76 Ex parte Tucker, supra note 4 at 570 (judge advocate present at closed 
session of court); see Ex parte Reed, supra note 4 at 23; In re Grimley, 
supra note 4 at 150. 


77 United States v. Maney, supra note 71. 

78 Dynes v. Hoover, supra note 72; Ex parte Dickey, supra note 71. 
79 Ex parte Dickey, ibid. 

80 Italics supplied. 
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contemplation of law final.’”’*' “Within the sphere of their jurisdic- 
tion the judgments and sentences of courts-martial are as final and 
conclusive as those of civil tribunals of last resort.”*? Though there 
be several charges preferred against the accused, a single sentence 
covering all the convictions thereon is proper.** That the sentence 
seems unduly harsh is not a question for the civil courts to pass 
upon,** assuming it is conformable to law.*® Nor is a sentence, in- 
creased in severity by the court, upon reconsideration of the record 
at the instance of the reviewing authority, open to collateral impeach- 
ment.*® However, in view of the fact that such act of the President, 
or other reviewing authority, is judicial in its character,** this par- 
ticular practice would seem to be a questionable one.** 

It appears from a review of the foregoing authorities, that the pro- 
ceedings of a court-martial are not subject to be directly reviewed by 
any federal court,®® either by certiorari, writ of error or otherwise, 
and that its judgments or sentences are not subject to be appealed 
from to such tribunals.°® Nevertheless, persons belonging to the 
army and navy are not subject to illegal or irresponsible courts-mar- 
tial, when the law for convening them and directing their proceedings 
of organization and for trial have been disregarded. “In such cases, 
everything which may have been done is void—not voidable, but 


void; and civil courts have never failed, upon a proper suit, to give a 
party redress, who has been injured by a void process or void judg- 
ment.” * 

While it is not here contended that courts-martial are infallible, or 
that the administration of discipline thereby is all that could be de- 
sired, it is submitted that, in the vast majority of cases, the accused 
not only receives a fair and impartial trial but his interests are prac- 


8117 Ops. Att’y. Gen., supra note 4 at 303; WuntHrop, op. cit. supra note 
5 at 465 (such executed sentences are beyond the power of pardon). 

82 In re McVey, 23 Fed. 878 (Calif. 1885); see Ex parte Watkins, supra 
note 4 at 202; Wilcox v. Jackson, 13 Pet. 498, 511, 10 L. ed. 264 (U. S. 1839). 

83 Rose v. Roberts, supra note 1 

84 Swaim v. United States, supra note 4 at 566; Ex parte Dickey, supra 
note 4 at 326. 

85 Runkle v. United States, supra note 40. 

86 Ex parte Reed, supra note 4; see Smith v. Whitney, supra note 3 at 
186; Swaim v. United States, supra note 4 at 564, 565. 

87 Runkle v. United States, supra note 4; United States v. Fletcher, supra 
ae 4; United States v. Page, 137 U. S. 673, 678, 680, 11 Sup. Ct. 219, 34 

L. ed. 828 (1891); see 4 Ops. Att’y Gen. 170 (1843); 10 Ops. Att’y Gen. 
64 (1861); 11 Ops. Att’y. Gen. 19 (1864). 

88 See Bruce, Double Jeopardy and the Power of Review in Court-Martial 
Proceedings (1919) 3 Minn. L. R. 484 for an iriteresting discussion of this 
point. 

89 Supra note 4. 

90 Wales v. Whitney, supra note 4 at 570. 

1 Dynes v. Hoover, supra note 72. 
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tically guaranteed by the subsequent reviews given his case by appro- 
priate military authority.®* 

Conceding the fact that the general rule of non-interference, re- 
ferred to at the beginning of this discussion,®* is fundamentally sound, 
both from the historical and the analytical standpoint, guaere: should 
the court-martial ever assume unto itself the exercise of such arbi- 
trary power as complained of by Blackstone,®* would the civil courts 
find a sociological reason for interference?®> That such a sociological 
reason exists in the case which gives rise to this discussion®* is made 
to appear by a current publicity campaign being conducted in an 
effort to create an American Dreyfus.” 

That American courts-martial do not in fact assume to exercise 
arbitrary power is indicated by an examination of administrative de- 
cisions. For example, a naval officer absented himself from duty and 
remained absent from duty without leave for a period of more than 
three months. This officer was dropped from the rolls of the United 
States Navy. When his whereabouts became known the question 
was presented as to whether or not he was amenable to naval dis- 
cipline. It was held that his connections with the naval service had 
been severed, that he thereupon became a civilian, and could not 
thereafter be brought to trial before a court-martial.** 

Where a party has been injured by a void process or void judg- 
ment our civil courts have given redress upon a proper suit, as for 
example in suits of habeas corpus®® and false imprisonment.?° That 
protection has been accorded by the courts against a party being put 
in double jeopardy is a well known fact.?™ H. S. Covincton.* 






92 See Winship, Courts-Martial Proceedings Compared with Criminal Pro- 
ceedings in Civil Courts (1932) 1 Fep. B. A. J. 3, where the author contends 
that the civil criminal court has much to learn from courts-martial proceedings. 

93 Supra note 3, 

94 Supra note 7. 

95 See (1937) 5 Geo. Wasu. L. Rev. 235 where it is stated that “there is 
a tendency to view statutes and to construe them in the light of sociological 
jurisprudence rather than from the historical or analytical point of view.” 

96 Supra note 2. 

87T Arso AccusEé (Press release of October 10, 1938, Justice For Carter 
Committee, 1008 Peoples Gas Bldg., Chicago, IIl.) 

98 Naval Court-Martial Order No. 5, 1931, p. 22 citing Ex parte Wilson, 33 
F, (2d) 214 (E. D. Va. 1929). 

See also Naval Court-Martial Orders No. 4, 1932, p. 31 and No. 8, 1929, p. 14. 

99 See LAws RELATING To THE NAvy, ANNOTATED (1922) 399-407 and Ibid. 
SuppPLEMENT (1929) 81 for collection of cases. 

100 Casserly v. Wheeler, 282 Fed. 389 (C. C. A. 9th, 1922). 


101 See LAws RELATING TO THE NAvy, ANNOTATED (1922) 119-121 and Jbid. 
SupPLEMENT (1929) 28-29 for collection of cases. 


* Edited and brought to date by Matcoum D. Sy.vesver. 
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Tue DECLARATORY JUDGMENT AcT IN PuBLic LAw CONTROVERSIES 


I 


The true purpose of the Federal Declaratory Judgment Act* was 
well expressed by Judge Hutcheson in Gully v. Interstate Natural Gas 
Co.? as follows: “We see no reason why the statute should not, we 
think it should, be given the prophylactic scope to which its language, 
in the light of its purpose, extends, under it disputants as to whose 
rights there is actual controversy, may obtain a binding judicial 
declaration as to them, before damage has actually been suffered, and 
without having to make the showing of irreparable injury and the law’s 
inadequacy required for the granting of ordinary preventive relief 
in equity. Though before the enactment of statutes of this kind 
declaratory relief was not of general wideness, it is neither new nor 
strange in character. It has been granted numbers of times in con- 
struing instruments to give directions to trustees and others obliged 
to carry out written but doubtful directions. The purpose of the 
statute is, we think, wise and beneficent. It will, if applied in accord- 
ance with its terms, effect a profound, a far reaching, a greatly to be 
desired procedural reform. We see no sound reason for limiting it.” 

The demand for such a prophylactic remedy is manifested by the 
tax cases which flooded the courts shortly after passage of the Declar- 
atory Judgment Act.* A majority of these suits were to enjoin 
collection, and for a declaratory judgment as to the constitutionality 
of the processing taxes. The courts had already made an exception 
to section 3224 of the Revised Statutes which forbids the use of 
injunctions to delay tax collections. Many of the lower federal courts 
deliberately disregarded this statute in the processing tax litigation. 
Injunctions were issued, and a few courts assumed jurisdiction under 
the Federal Declaratory Judgment Act. The Kerr-Smith Tobacco 
Control Act* and the AAA® were held unconstitutional by district 
court judges in a declaratory judgment. The effect of this litigation 
was so embarrassing to the government that jurisdiction had to be 
withdrawn. 

In 1935 the Federal Declaratory Judgment Act was amended and 
it specifically prohibits the use of declaratory judgments in federal 


148 Stat. 955 (1934), 28 U. S. C. § 400 (1934). For a discussion of the na- 
ture, history and constitutionality of this Act, see Sen. Rep. No. 1005, 73d 
Cong. 2d Sess. 


282 F. (2d) 145 (C. C. A. Sth, 1936). 


8 For a discussion of Declaratory Judgments in Processing Tax Litigation, 
see (1935) 4 Geo. Wasn. L. Rev. 102 


4Penn v. Glenn, 10 F. Supp. 483 (W. D. Ky. 1935). 
5 F, G. Vogt & Sons v. Rothensies, 11 F. Supp. 225 (E. D. Pa. 1935). 
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tax cases.® Under the amendment a suit to test the constitutionality 
of a tax act cannot be maintained.’ Nor is a manufacturer entitled 
to a declaratory decree that his products are not subject to an excise 
tax. Accordingly, the validity and interpretation of a large and im- 
portant part of Congressional legislation has been removed from the 
operation of the Declaratory Judgment Act. 

A declaratory judgment is merely a declaration of rights or other 
legal interests applied to the facts of the case. When the facts pre- 
sented to the court do not involve questions of public law, the only 
prerequisite is a case or controversy in the constitutional sense. But 
a declaration of rights may necessitate passing on the constitutionality 
of statutes, or the exercise of the judicial power to control adminis- 
trative action, or determine other types of public controversies. 


The protective nature of the declaratory judgment has become 
apparent in the patent cases. Before the passage of the Act “No one 
had a right under the patent laws to initiate a suit that another’s 
patent was invalid or was not infringed.”® Although no relief can 
be obtained by way of reparation or prevention there is an actual 
controversy that may be finally determined in a judicial inquiry. 


In Perkins v. Elg,’° petitioner’s father was a naturalized citizen 
when she was born in the United States. While a minor she removed 
with her father to Sweden, his native country. By operation of the 
law of Sweden he resumed his native citizenship. Shortly after 
reaching the age of majority petitioner returned to the United States 
and deportation proceedings were begun against her on the ground 
she had lost the citizenship of her birth. In a suit for a declaratory 
judgment the court stated: “There is no other proceeding at law by 
which appellee could obtain an adjudication that she is a United States 
citizen. . . . Since she has not been arrested she cannot test by 
habeas corpus the question raised here; but she is entitled to a 
declaration of her political status, for her rights as a citizen are 
valuable rights.” It was further said: “The right to be immune from 
threats of deportation and from the declarations of public officials 
that she is an alien and subject to arrest is, we think, a right within 
the Declaratory Judgment Act.” 


649 Stat. 1027 (1935). 
7 William B. Scaife & Sons v. Driscoll, 94 F. (2d) 664 (C. C. A. 3d, 1937). 


1936" Star Yeast & Products Co. v. LaBudde, 83 F. (2d) 394 (C. C. A. 7th, 


9E. Edelman & Co. v. Tripple A Specialty Co., 88 F. (2d) 852 (C. C. A. 
7th, 1937). iii : 


1099 F. (2d) 408 (App. D. C. 1938). 
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Occasionally the Declaratory Judgment Act is invoked in attempts 
to impose administrative functions upon the courts.** But the con- 
cepts that one must exhaust all prescribed administrative remedies 
before he is entitled to judicial relief; that administrative decisions 
will not be reviewed by the courts except where its roots are in a 
concrete case; or that administrative action not yet taken may not 
be complained of; are not affected by the provisions of the Act. 

A holding company asked for a declaratory judgment and an injunc- 
tion removing a dividend restriction imposed on a corporation by the 
New York Public Service Commission in exchange for the Com- 
mission’s authority to refund outstanding preferred stock with other 
stock.” After the refunding operations were carried out suit was 
filed in an attempt to have the court remove the restriction. Suit 
was dismissed on the ground that the plaintiffs had no standing in 
court. But they were not entitled to either affirmative or specific 
relief. The declaratory judgment requested would have only modified 
the Commission’s order. If granted the court would have acted in 
an administrative, not judicial, capacity. 

The validity of administrative orders may be determined in a declar- 
atory proceeding.’* It is not necessary to wait until the administrative 
officer seeks enforcement in the courts. When the administrative 
action has been completed it is immaterial that the normal defendant 
sues the normal plaintiff. Nor is it necessary to show irreparable 
injury. 

In John P. Agnew & Company v. Hoage ** a deputy commissioner 
ruled that a coal hustler was required to be protected under the insur- 
ance provisions of the District of Columbia Employees Compensation 
Act. The plaintiff asked for a declaratory judgment that the com- 
missioner was wrong. Since no coal hustler had been injured who 
was making or threatening to make a claim against plaintiff there 
was no case or controversy and the court was without jurisdiction. 

Bradley Lumber Company of Arkansas v. National Labor Relations 
Board * was a suit to enjoin a regional director of the National Labor 
Relations Board from investigating plaintiff in pursuance to a com- 


11 For principles established by the courts applicable to judicial review of 
administrative action see, Davison, J. F. Administration and Judicial Self Lim- 
itation (1936) 4 Geo. WaAsu. L. Rev. 291. 


12.N. Y., Pa., N. J. Utilities Co. v. Public Service Commission of New York, 
23 F. Supp. 313 (S. D. N. Y. 1938). 


= rer C. Fosgate Company v. Kirkland, 19 F. Supp. 152 (S. D. Fla. 


1417 F. Supp. 606 (D. C. 1937). 
15 84 F. (2d) 97 (C. A. A. 5th, 1936). 





EDITORIAL NOTES 517 


plaint and for a declaratory decree as to the Board’s jurisdiction.*® 
The court stated that: “The power to make a declaratory judgment 
does not authorize a court of equity by declaration to stop or inter- 
fere with administrative proceedings at a point where it would not, 
under settled principles, have interfered or stopped them under its 
power to enjoin.” But this does not mean that threatened irrepar- 
able injury must be shown for a declaratory judgment. In the same 
decision it is said: “The declaratory decree is a useful form of remedy 
but statutory provision of it does not enlarge the scope of equity 
jurisdiction to permit its application to controversies which have not 
yet reached the judicial stage.” No final orders had been issued by 
the Board. All the case really stands for is that a declaratory judg- 
ment is a judicial function and since administrative remedies had not 
been exhausted the case was prematurely brought. The court did not 
have jurisdiction to enjoin because inconvenience of investigation is 
not irreparable damage. Plaintiff was not entitled to the prophylactic 
remedy because the individual rights are protected by a statutory pro- 
cedure to be administered by the Board.** 

If nothing of an administrative nature remains to be done, or where 
the steps to be taken are merely matters of form, the facts have 
reached the judicial stage and a declaratory judgment will be ren- 
dered.** However, under the Federal Declaratory Judgment Act a 
federal court has no power to restrain enforcement of utility rates 
that have been established.’® 

III 


The courts, in the exercise of their function in passing on the 
validity of legislation, have developed successive rules whereby a 
large number of constitutional questions are avoided. Mr. Justice 
Brandeis has collected these rules in his concurring opinion in Ash- 
wonder v. Tennessee Valley Authority.2° To further protect the 
public interest, the Judiciary Act of 1937 provides, in cases involving 
the constitutionality of Acts of Congress, for intervention by the 
United States, a direct appeal to the Supreme Court if the decision 


5 ish Coe Labor Relations Act, 49 Stat. 457 (1935), 29 U. S. C. Supp. III 

17 But see Bethlehem Shipbuilding Corporation v. Nylander, 14 F. Supp. 201 
(S. D. Calif. 1936), suit to restrain trial examiner and for a declaratory judg- 
ment that the National Labor Relations Act is invalid. The court said: “Be- 
fore this court can entertain a prayer for declaratory judgment in this case, it 
must first determine that the moving party is entitled to its injunction against 
the named defendants.” 


18 Supra note 2; State of Texas v. Anderson, Clayton & Co. 92 F. (2d) 104 
(C. C. A. 5th, 1937). , on 


19 Mississippi Power & Light Company v. City of Jackson, Mississippi, 9 F. 
Supp. 564 (S. D. Miss. 1935). dapie - 


*0 297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 (1936). 
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is against the constitutionality of the Act, and to suspend injunctions 
unless the application be presented to a three judge court.” 

Section 3 of the Judiciary Act of 1937 requiring a three judge 
court applies to injunctions, not to prayers for declaratory relief. 
Section 1 providing for intervention by the United States, and section 
2 giving a direct appeal to the Supreme Court are applicable to 
declaratory proceedings. So it would seem that one judge may ren- 
der a declaratory judgment holding a statute unconstitutional but if 
affirmative relief is desired a three judge court must be invoked. 

It can be forcibly argued that section 3 of the Judiciary Act declares 
a policy and, that Congressional Acts should not be held unconstitu- 
tional except by a three judge court. But would it necessarily follow 
that threatened irreparable injury must be shown in all cases where 
constitutional questions are involved? In the majority of cases liti- 
gants will ask for injunctive relief followed by a prayer for a declara- 
tory judgment. We have the pronouncements of the courts that 
threatened irreparable injury is not a prerequisite for such a judg- 
ment. But since the amendment excepting federal tax cases, the 
constitutionality of a statute has not been successfully challenged 
unless a remedy by way of reparation or prevention was available. 

The validity of statutes does not depend on words but on their 
actual operation. The conditions under which the courts refuse to 
pass on constitutional questions permit this operation without inter- 
ference by the judiciary. There is nothing in the Act which authorizes 
a judicial decision except in accordance with established rules. It is 
for this reason that Professor Borchard’s prediction that the value of 
the declaratory judgment would be greatest in the field of constitu- 
tional and administrative law has not be realized.” 

If the constitutional question cannot be avoided the courts will pass 
upon it in a declaratory judgment. 

In Black v. Little®* plaintiffs sought to enjoin administrative offi- 
cer and the United States attorney from attempting to enforce pro- 
visions of the AAA, approved May 12, 1933, and for a declaratory 
judgment that the Act was unconstitutional. The defendants had 
demanded that plaintiffs comply with certain provisions and threat- 
ened to institute proceedings to enforce same. The court held that 
the circumstances did not justify an injunction but denied motion to 
dismiss since an actual controversy existed under the Federal Declara- 


2150 Stat. 751; for a discussion as to the effect of the Act on litigation of 

constitutional issues see note (1937) 51 Harv. L. Rev. 148. 

“=; — The Federal Declaratory Judgment Act (1934) 21 Va. L. Rev. 
at 49. 


“" F. Supp. 867 (E. D. Mich. 1934); note (1935) 3 Geo. Wasu. L. Rev. 
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tory Judgment Act. In Chester C. Fosgate v. Kirkland ** a tem- 
porary restraining order had been issued to enjoin enforcement of 
administrative order based on the AAA as amended. Motion to dis- 
miss the complaint, which sought a declaratory decree as to the con- 
stitutionality of the order, was denied. In this case defendants in- 
sisted upon the validity of the statute, were demanding compliance, 
asserted right to collect and had demanded that plaintiffs make certain 
payments to defray cost of administering the order. 

Such controversies do not involve the constitutionality of the entire 
statute if its provisions are separable. So in Electric Bond & Share 
Company v. Securities & Exchange Commission®® the Commission 
brought suit to enforce compliance with section 4(a) and section 5 
of the Public Utility Act.** The defendant counterclaimed for a 
declaratory judgment that the whole Act was unconstitutional. Held, 
that the sections in controversy are valid but as to the other pro- 
visions the court stated: “It presents a variety of hypothetical con- 
troversies which may never become real. We are invited to enter 
into a speculative inquiry for the purpose of condemning statutory 
provisions the effect of which in concrete situations, not yet developed, 
cannot now be definitely perceived. We must decline that invitation.” 

In Sovereign Camp W. O. W. v. Wilentz”" a State law was held 
invalid in so far as it concerned the rights of a bondholder on a judg- 
ment and under the Declaratory Judgment Act the holder was entitled 
to a decree of a similar character if and when judgment should be 
obtained on other bonds. 

In United States v. West Virginia®® the State licensed the con- 
struction of a dam contending the river was a non-navigable stream. 
The United States contended it was navigable. Supreme Court held 
this to be only a difference of opinion between the officials of the 
two governments and was not a controversy within the Declaratory 
Judgment Act. 

- If a Federal corporation is interferred with by State officials who 
insist that the corporation must comply with the State law before it 
can do business within its limits, the corporation is entitled to a 
declaration that it has a lawful right to transact business therein.”® 
The State may defend on the ground that the statute under which the 
corporation is organized is unconstitutional. But the pronouncements, 
policies and program of such a corporation does not give rise to a 

24 Supra note 13. 

25 303 U. S. 419, 58 Sup. Ct. 687, 82 L. ed. 643 (1938). 

26 49 Stat. 803. 

27 23 F. Supp. 23 (N. J. 1938). 

28 295 U. S. 227, 55 Sup. Ct. 789, 79 L. ed. 1546 (1935). 


29 Federal Saving & Loan Assn. of Wisconsin v. Loomis, 97 F. (2d) 831 
(C. A. A. 7th, 1938). 
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justiciable controversy when plaintiffs are minority stockholders 
unless there is actual or threatened interference with the rights of the 
persons complaining.*® 

During reorganization proceedings a declaratory judgment was 
rendered that certain amendments to the Bankruptcy Act were con- 
stitutional ; ** and the application of an appraisal act to foreclosure 
proceedings may be determined in a similar manner.** 

Where a postal clerk asked for a declaration of his rights under 
statute to automatic promotion (the Postmaster General having no 
discretion) the government requested that the decree be by way of 
mandamus. This request was granted since it furnished complete 
relief.** But if there is a discretion the declaratory judgment cannot 
be invoked even though it is not followed by award of process.** 


IV 


The majority report of the Senate Finance Committee recommend- 
ing that federal taxes be exempt from the provisions of the Declara- 
tory Judgment Act stated that the “procedure is designed to facilitate 
the settlement of private controversies.” ** The courts have made no 
such pronouncements. The Senate Judiciary Committee in its report 
on declaratory judgments in 1934 stated, “so now it is often necessary, 
in the absence of the declaratory judgment procedure, to violate or 
purport to violate a statute in order to obtain a judicial determination 
of its meaning or validity.” ** The procedure is serving a useful pur- 
pose by passing on the validity of Congressional Acts; by construing 
the application of statutes to particular situations; by declaring the 
rights of federal corporations where conflict arises with State officials ; 
and by passing on status of citizenship. While the controversy must 
have reached the judicial stage all cases do not require that there be 
a remedy by way of reparation or prevention. Hucu J. Martin. 


PoLicE PowEr—Its Use 1n CONNECTION WITH SLUM-CLEARANCE 
Introduction 


Generallly speaking, most municipalities have had some experience 
in dealing with compulsory repair, closing, and demolition of sub- 


30 Supra note 20. 

31 In re New York, N. H. & H. R. Co., 16 F. Supp. 504 (Conn. 1936). 

32 Pan American Petroleum Company v. Chase National Bank of New York, 
83 F. (2d) 447 (C. C. A. 9th, 1936). 

88 Farley v. United States ex rel. Welch, 92 F. (2d) 533 (App. D. C. 1937). 

34 Supra note 10. 

85 Sen. Rep. No. 1240, 74th Cong. Ist Sess., Vol. 3, at 11. 

36 Supra note 1, Sen. Rep. 1005. 
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standard dwellings. With a view toward eradication of slum areas 
as a municipal improvement and as a part of the agreements signed 
under the national housing program, the practical and legal aspects 
of police power, one of the available legal means whereby such 
eradication may be accomplished, deserves consideration. 


Many cities are planning or have completed plans for slum-clearance 
in codperation with the United States Housing Authority under the 
Act of 1937. Although the local authorities can secure money to erect 
low-cost-housing projects, section 10(a)? of the “United States Hous- 
ing Act of 1937,” forbids annual contribution from the Federal Hous- 
ing Authority unless a number of unsafe and insanitary dwellings 
are repaired, closed, or demolished, substantially equal to an approxi- 
mate number of newly constructed dwellings.?, Regarding the need of 
such annual contributions by the cities, it is necessary that some 
means which is legally and financially possible, be exercised. 


Because of the legal requirement in the use of eminent domain, that 
a city must pay for property acquired under such power,’ it will not 
be treated in an attempt to outline a program of slum eradication, 
in which the cost to the city will be negligible. 


1Unirep States Housinc Autuority Act or 1937, § 10 (a) provides in 
part: 

“That no annual contribution shall be made, and the Authority shall enter 
into no contract guaranteeing any annual contribution in connection with the 
development of any low-rent housing or slum-clearance project involving the 
construction of new dwellings, unless the projects include the elimination by 
demolition, condemnation, and effective closing or the compulsory repair or im- 
provement of unsafe or unsanitary dwellings situated in the local or metropol- 
itan area, substantially equal in number to the number of newly constructed 
dwellings provided by the project; except that such elimination may, in the 
discretion of the Authority, be deferred in any locality or metropolitan area 
where the shortage of decent, safe or sanitary housing available to families of 
low-income is so acute, as to force dangerous overcrowding of such families.” 


2Joun A. McIntire and CHARLES S. RHYNE, MUNICIPALITIES AND LAW 
tn Action (1938A), Article by L. H. Keyserling, Slum Clearance and the 
United States Housing Act, 103. 

Where the project is to be constructed on the vacated site of demolished 
buildings the cost of the project will include such demolition, but if the project 
is erected on a vacant site, then such cost of demolition in any other area will 
not be included in the cost of the project. 

Where slum-clearance is undertaken away from the project site, such will 
be considered only as part of the agreement as condition precedent to securing 
annual subsidies. 

The United States Housing Authority has imposed a requirement where 
elimination of unsanitary and unsafe buildings has been deferred, that such 
elimination must take place within two years after the acute housing shortage 
has been relieved. It is to be insisted upon that deferment does not mean 
permanent abandonment. 


8 First Report of the Judicial Council of Michigan, January 1931, JupicrAt 
STATISTIC AND CONDEMNATION ProcEDURE. See, 46 Stat. 1421 (1931), 40 U. 

S. C. § 258a (1934) 7a ee for Acquiring Land Under Eminent Domain) ; 
C1965 5 Geo. Wash. L. REv., -136. 
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The Action by States and Their Municipalities 


Historically speaking, it is possible to show a development of the 
trend of social thought and the necessary regulations of housing 
conditions as to building zones, fire limits and sanitary conditions in 
every state.* Because of the tremendous size and also because of 
the age of New York City, it is possible to find more accessible 
examples of the public interest in housing conditions there. 


The state of New York enacted its first tenement housing law in 
1867, setting forth a modest standard for construction and use of 
residential buildings.’ Thereafter, enforcement of the statute definite- 
ly brought home to the people, the need of raising the building 
standards and requirements. In 1901, the state again stepped forward 
in the exercise of its police power to pass a new law.® This law was 
such a decided advancement that buildings constructed thereunder 
were termed “New Law Buildings.” This law applying primarily to 
the larger cities, did not improve or eliminate the buildings erected 
under the provision of the law of 1867. So important had the problem 
grown that the courts took judicial notice of the events causing the 
passage of the new law.” From 1917, when the state permitted the 
cities to enact zoning laws,® there developed rapidly a great public 
interest in the problem, even to the extent of a realization that mu- 


4Note, The State and Federal Power of Eminent Domain (1935) 4 Geo. 
Wasu. L. Rev., 130-136. E. E. Woop, Stum anp BLIGHTED AREAS IN THE 
UNITED STATES. (Reprint of the PWA Housing Division Bulletin No. 1). 
Part II, op. cit., Housing Conditions in Various Large Cities, 25-75. Part IV, 
op. cit., Housing Conditions in the Rest of the Country, 91-100. Wilmon v. 
Powell, 91 Cal. App. 1, 266 Pac. 1029 (1928). The court decided that the 
ordinance establishing the Municipal Housing Commission as permitted under 
the charter, providing for the expenditures of money for the elimination of 
overcrowded tenements and unhealthy slums was valid. Simon v. oole, 
108 N. J. L. 32, 155 Atl. 449 (1931); aff'd., 108 N. J. L. 549, 158 Atl. 543 
(1932). The court held that an ordinance of the City of Newark, N. J., which 
purported to buy lands for a public park from the Prudential Life Insurance 
Co. on condition that the Company reconstruct approved housing facilities, was 
valid as an expenditure of public funds for a public purpose. 

Federal Statute. 40 Stat. 595 (1918) The Emergency Fleet Corp. established 
and working in conjunction with the U. S. Housing Corp. of Dept. of Labor, 
completed 16,000 family units. Wis. Law 1921, § 1771 b, Wis. Stat. 1929, 
§ 108.04. Permitted cities to subscribe to shares of cooperative housing com- 
panies. One company formed and built 105 homes. Cal. Stat. 1921, ch. 519.— 
Veteran’s Farm and Home Purchase Act. Purchasing of land on a 20 year 
pee plan free from taxes, but liable on interest and principal of $50,000,000 

nd issue. E. E. Woop, A ‘Century of the Housing Problem (1937) 4 Law 
AND CONTEMPORARY ProsLeMs 136. 


5 New York Laws 1867, ch. 908. 
6 New York Laws 1901, ch. 334. 


7 Tenement House Dept. v. Moeschen, 179 N. Y. 325, 72 N. E. 231, 203 
U. S. 583 (1906). 


8N. Y. Gen. City Laws, § 20, 1925. 
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nicipal zoning was inadequate. The result of this in 1925 caused 
the creation of regional and county planning boards.® 

The public interest in housing was again reflected by the state in 
the enabling law which permitted cities to give tax exemption to new 
dwellings, except hotels, started before 1922.1° If this was not indica- 
tive of the housing shortage of inadequacy, the tax exemption, at 
least, showed that there existed a fundamental necessity affecting the 
public interest. So important had this phase become, that the State 
Housing Law of 1926 authorized limited dividend companies to be 
free from state taxes.1t Some of these companies were to be given 
the power of eminent domain, while others were of a purely private 
nature, for the construction of residential buildings. 

With the advent of the Multiple Dwelling Law,’ affecting tene- 
ments, hotels, lodging clubs and similar classifications, common ex- 
perience showed and judicial findings confirmed the conclusion that 
regulation of lights in hall-ways of buildings was basically the concern 
of the safety of all citizens, and a valid exercise of the police power."* 

In view of state and municipal legislation with the exception of the 
limited dividend companies, which were privately financed allowing 
a certain small return on the invested money, it is obvious that the 
exercising of the police power has been mostly a negative action. The 
exercise of a preventive power has been useful to prohibit some act 
that is to be done or is being done, but in the field of slum-clearance, 
if a building is condemned as a nuisance will such prevention suffice? 
Where will its occupants be placed? Thus the necessity of a place 
to live, within the income of this group,’* has caused the prohibitive 
power under the state and its municipal corporations to be of no 
effect except in extreme individual cases. It was thus shown that 
unless an affirmative program was established, the latent power of 
the city, in and of itself would be of no avail. 


®N. Y. Gen. Municipal Law, (1932), § 2396-239F. 

10 N. Y. Laws 1920, ch. 949, N. Y. Tax Laws 1924, § 4b. See City of N. Y. 
(1921) § 1242-44. The only municipality to take advantage of the act. 

11N. Y. State Housing Law 1926, ch. 823. N. Y. Unconsol. Law (1935) 
§ 2251-2343. See N. Y. City, Local Law No. 9, June 22, 1927 granting 20 
year tax exemption on buildings built before Jan. 1, 1937 by limited dividend 
companies. 

12 Multiple Dwelling Law. N. Y. Laws 1929, ch. 713. 

18 Adler v. Deegan, 251 N. Y. 467, 167 N. E. 705 (1929). It was held that 
the requirement of lights in hallways of buildings was a concern of the whole 
state as to public health and safety. 

14 Walter H. Bluecher, Control of Housing Administration (1937) 4 Law 
AND CONTEMPORARY PROBLEMS 238. 

The American public is divided into three groups according to their earn- 
ing capacity, of which the lowest group is again divided into three divisions. 
The middle division of the lowest major group can only afford to pay $3.00 to 
$4.00 per room per month. This is the group that is to be benefited by the 
public housing projects. 
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Federal Attempt at Slum-Clearance 


As unemployment increased following the economic depression 
crisis of 1929, the housing shortage and inadequacy of living condi- 
tions became more acute. In view of the failure of the states and 
municipalities to take care of this problem of unemployment relief it 
became indispensable that the national government lend its aid. 

Following President Hoover’s Conference of Home Building and 
Home Ownership in December, 1931, the national government passed 
the Federal Home Loan Bank Act ** which made it possible to finance 
the small home owner. 

Having become launched on the program of federal aid, the Emer- 
gency Relief and Construction Act of 1932%* which set up the Re- 
construction Finance Corporation’? made possible direct loans to 
state or municipally regulated, private, limited-dividend housing com- 
panies, providing dwellings for the low income group or for the slum 
clearance.** 

With the organization of the Public Works Administration, au- 
thorized by the National Industrial Recovery Act,’® to take over the 
RFC program of making loans to limited-dividend housing com- 
panies,” it was found that private companies could not or would 


aa Home Loan Bank Act, 47 Stat. 725 (1932), 12 U. S. C. Supp. 


16 47 Stat. 709, § 20la (1932), 15 U. S. C. § 605b (1934). See H. Rob- 
inson, Some Problems Confronting & - Works Emergency Housing Cor- 
poration, (1934) 19 Corn. L. Q., 548-578. 

1747 Stat. 5 (1932), 15 U. S. C., § 601 (1934). 

18R. K. Chase, The Drafting of Housing Legislation (1937) 4 LAw AND 
CoNTEMPORARY Prosi_EMs 185. On July 21, 1932 only the State of New York 
had adequate housing laws providing for limited dividend corporations under 
state regulation. Thus with the advent of the Reconstruction Finance Cor- 
poration twelve other states fell in line so as to receive this federal aid. The 
essentials of such laws being: (1) limitation of return to the amount con- 
tributed, plus interest not to exceed that named in the law, (2) payment of 
all excess money to the state, and (3) supervision and control by a state hous- 
a Sed created for that purpose. 

ote, Report by Harold L. Ickes, Administrator of Federal Emergency 
Administration of Public Works, April 1937. Reconstruction Finance Cor- 
poration made only one loan, for the construction of the Knickerbocker Village 
in New York. 

19 NIRA, 48 Stat. 200 (1933), 40 U. S. C. § 401 (1934); PWA Title II of 
NIRA (48 Stat. 200, 40 U. S. C. § 202, § 401 (d) (1933), 40 U. S. C. § 402 
(d) (1933). Housing and Slum Clearance Act of 1937, Legal Problems of 
Local Authorities (1937) 6 Geo. Wasu. L. Rev. 182-192. Robinson, supra note 
16. See Ernest M. Fisher, Federal Housing and Home Loan Legislation and Its 
Consequences (1933) 32 Micn. L. Rev. 943-967; J. W. Brabner-Smith and 
pe asta The National Housing Program (1936) 30 In. L. Rev. 

20 Report, April 1937 by Harold L. Ickes, Administrator of Federal Emer- 
gency Administration of Public Works. 

The loans of the Housing Division (PWA) to such companies were limited 
to 85% of the estimated cost of the project, and the applicant was required 
to furnish an equity of at least 15%. The loans bear 4% interest and are to 
be amortized in 30 years. The Government took a first mortgage. 
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not invest in the project. Though many applications were filed only 
seven were received as sufficiently meeting the requirements of the 
Housing Division.2* Although the rentals are moderate in these 
private projects, it is self-evident that the people who were to be 
benefited by the slum-clearance and low rentals could not afford an 
average rate of $10 per room per month. 

Due to the absence of adequate state laws, authorizing local public 
corporations to engage in housing activities, the PWA started to build 
and operate housing projects, and suspended all limited-dividend 
loans.** The program followed by the PWA made possible a grant of 
45% of the project cost and the balance to be by a loan, amortized in 
60 years. Thus it was possible for the Housing Division of the PWA 
to start the basis of the present day housing projects. The PWA had 
hoped for the validity of the power of eminent domain in the ob- 
taining of land upon which to construct the projects. Such an in- 
dispensable power is a prerequisite to reduction of the cost of the 
projects, but by the case of United States v. Certain Lands in the City 
of Louisville ** it was held that slum-clearance was not a public use 
for which the United States government could use the power of 
eminent domain in condemning land within a state.** 

With such adverse holding to the exercise of the power of eminent 
domain, there was left to the Housing Division of the PWA a pro- 
gram of decentralization. That is, the national government would 
furnish the money and the state or local government would have to 
do all other necessities.*® 


21 These projects are: Boulevard Gardens, Woodside Long Island; Boylan 
Housing Corp., Raleigh, N. C.; Euclid Housing Corp., Euclid, Ohio; Alta 
Vista, Alta Vista, Va.; Hillside Homes, New York, N. Y.; Carl Mackley 
Houses, Philadelphia, Pa.; and Neighborhood Gardens, St. Louis, Mo. 

22 Reasons for suspension of limited dividend companies were: (1) they were 
not eligible to receive direct government grants; (2) lack of power of eminent 
domain to avoid unreasonable land prices and the provision for investment 
profit even though controlled. Supra note 20 at page 8. 

.23 U. S. v. Certain Lands in City of Louisville, 9 F. Supp. 137 (D. C. W. D. 
Ky. 1935), aff’d., 78 F. (2d) 684 (C. C. A. 6th, 1935), dismissed from Supreme 
Court on motion of Solicitor General, 294 U. S. 735 (1935); U.S. v. Certain 
Lands of the City of Detroit, 12 F. Supp. 345 (D. C. E. D. Mich. 1935). 

24 Supra note 4 (1935) 4 Geo. Wasu. L. Rev. 130-136. 

25 The General Welfare Power as Interpreted By the Supreme Court and 
Federal Social Legislation (1935) 4 Gro. Wasu. L. Rev. 368-381; under the 
Hamiltonian view as adopted in the case of U. S. v. Butler et al., 297 U. S. 1, 
56 Sup. Ct. 312, 80 L. ed. 477 (1936) the right of Congress to spend for the 
general welfare is not limited by the other enumerated powers of Congress. 
Also that if an unilateral contract was made between the federal agency and the 
state agency it would not be held to be regulatory and in violation of the 10th 
Amendment. City will do all the work and if it meets the Federal require- 
ments, it will receive certain loans or grants in aid. See U. S. v. Bekin, 304 
U. S. 27, 58 Sup. Ct. 811, 82 L. ed. 751 (1938) sustaining the Second Munic- 
ipal Bankruptcy Act, making it clear that the 10th Amendment does not pro- 
hibit the states from contracting voluntarily to assent to conditions, providing 
that they “will assure a fair and just requital for benefits received.” 

7 
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Within the United States Housing Act of 1937 ** is provided the 
present means by which the national government can codperate with 
local governments in the combined effort of slum-clearance and hous- 
ing of the low income earners.** By establishing a permanent Hous- 
ing Authority in the Department of Interior, with the power to extend 
financial aid to local public housing agencies, there has been created 
a nation-wide method of a long term public-work program with an 
equal division of responsibility of the federal and local governments, 
and also a system of annual contributions by the federal government 
to aid the continuing financial stability of the projects.”* 


The Housing Authority Cases and Their Effect 


There exists in thirty-three states, enabling acts, establishing the 
right of local housing authorities, and also such powers that are 
necessary for codperation between the municipality, the local housing 
authority and the federal housing authority.”® 

Following the advent of local housing authorities, and their rela- 
tionship with private individuals, and local and federal governments, 
it was inevitable that legal questions would arise. It is possible to 
say now, that such questions have been favorably decided for the 
housing authorities with the adjudication by the Supreme Court of 
South Carolina, of the case McNulty, taxpayer v. Housing Authority 
of the City of Columbia.*’ It is the last of nine cases supporting the 
program of slum-clearance and low-rent housing as a public purpose.** 

In view of these decisions it is possible to denote certain legal con- 


26 United States Housing Act, (1937) Pub. Law. No. 412, 75th Congress, 
50 Stat. 888, 42 U. S. C. § 1401 et seg. Note, Housing and Slum Clearance Act 
of 1937—The Legal Problem of Local Authorities (1937) 6 Geo. Wasu. L. 
Rev. 182-192. 

27 Leon H. Keyserling, The United States Housing Authority in the Frame- 
work of American Government and Law, 3-6. This part covers the financial 
aid by the U. S. H. A. to the local housing authority as by loans and grants 
with all the incidents thereto, the annual contribution to the local authorities 
to meet the difference between annual cost of the project, including payment 
on debt retirement and the rentals the occupants can afford to pay and the sub- 
ject of local contributions or the provision of tax exemption. 

28 Harold L. Ickes, Realities in Housing; Nathan Straus, An Address Be- 
fore the National Ass’n. of Housing Officials, Nov. 19, 1937 at Cleveland, Ohio. 
41 Housinec Lecat Dicest, Dec. 1937. Note (1937) 47 Yate L. J. 14-33. See 
47 Hovusine Lecar Dicest, June 1938. 

29 States which do not have housing legislation: Arizona, Idaho, Iowa, Kan- 
sas, Maine, Minnesota, Missouri, Nevada, New Hampshire, New Mexico, Okla- 
homa, South Dakota, ‘Utah, Washington, Wyoming. 

30 McNulty v. Housing Authority of the City of Columbia, S. C., 199 S. E. 
425, (S. C. 1938). 

31N. Y "City Housing Authority v. Mullen, 270 N. Y. 333, 1 N. E. (2d) 153 
(1936) ; Spahn v. Stewart, 268 Ky. 97, 103 S. W. (2d) 651 (1937); “a v. 
Housing Authority of the City of Wilmington, N. C., 197 S. E. 693 (N. C. 
1938) ; Porterie v. Housing Authority of New Orleans, La., 182 So. 725 (La. 
1938); Dornam v. Philadelphia Housing Authority of Philadelphia, Pa., 200 
Atl. 934 (Pa. 1938); Marvin v. Housing Authority of Jacksonville, Fla., 183 
So. 145 (Fla. 1938); Williamson vy. Housing Authority of the City of Augusta, 
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cepts that the courts of last resort of the various states have applied. 
That is, that slum-clearance and the construction of low-rent housing 
projects are public purposes, in which the local housing authority 
could legally act, and for which purposes the power of eminent do- 
main could be exercised. That there is no delegation of legislative 
power, where the legislature confers only authority as to the execu- 
tion of the law, to be exercised under and in pursuance of the law. 
That as the property of the authority is for a public use, such will be 
free from taxation. Also, that the obligations created under the local 
housing authorities, as to bonds and contractual obligation costs, are 
not debts of the state or of its other political subdivisions, which are 
usually curtailed by state constitutions.*? 

In addition to these major legal concepts there were others decided, 
which were not applicable to all cases. The housing authority legisla- 
tion was not class legislation to the exclusion of other citizens, as it 
was not by arbitrary standards. The nature of the legislation makes 
it necessary to limit it to cities of certain size, thus giving a legitimate 
reason for differentiation. Such legislation has a valid general title, 
as there is a unity of purpose in the Act in relating to one subject 
matter. Housing units may legally compete with the rentals of pri- 
vate property.** The agreement of the city to eliminate unsafe and 
insanitary dwellings will not be construed to bnd the city to do acts, 


financial or otherwise, contrary to what it should do under the public 
power.** 


Valid Functioning of Police Power as to Demolition, Vacation 
and Repair of Substandard Buildings *° 


The requirement of equivalent elimination by repair, or closing of 
unsafe or insanitary buildings, as provided in section 10 (a) of the 


Ga., 199 S. E. 43 (Ga. 1938); Advisory Opinion by the Sup. Ct. of Ala., 179 
So. 535 (Ala. 1938). 


82 Note (1937) 6 Geo. Wasu. L. Rev. 182-192; Note (1937) 47 Yate L. J. 
4-33 


33 Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 300, 82 L. ed. 
263 (1938). “The claim that petitioner will be injured, perhaps ruined, by the 
competition of municipalities brought about by the use of the monies, there- 
fore presents a clear case of damnum absque injuria. Stated in other words, 
these municipalities have a right under the state law to engage in the business 
in competition with the petitioner, since it has been given no exclusive franchise. 
If the business be curtailed or destroyed by the operation of the municipalities, 
it will be by lawful competition from which no legal wrong results.” 

84 Arkansas-Missouri Power Co. v. City of Kennet, Mo., 78 F. (2d) 911 
(C. C. A. 8th, 1935); (1935) 4 Geo. Wasu. L. Rev. 283. The contract of the 
City of Kennet with the PWA was held void. But not on the ground that the 
city was without power to so contract, but on the ground that the provision to 
select and purchase material, and use "standards of labor according to the reg- 
ulations of the PWA, constituted an unwarranted delegation of city’s discre- 
tionary power. 

85 John A. McIntire, Demolition, Vacation or Repair of Substandard Build- 
ings in Connection With Housing Programs, (1938) THe Nationa INSTITUTE 
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United States Housing Act of 1937, is important in the field of 
local finance.*®° Under the policy of the federal authority it has been 
expressed that where such acts of repair, vacation or demolition are 
performed in a locale, other than the site of the project, they will be 
considered as an essential requirement to the availability of the fed- 
eral annual funds.*7 The municipality must either establish the proj- 
ect in an area where such buildings will fall under the definition of 
unsafe or insanitary dwellings; or through a valid exercise of the 
police power, without compensation, cause such buildings to be de- 
molished or repaired on other sites, in order to avoid the tremendous 
costs, that would necessarily follow an outright buying of such prop- 
erty. 

In the exercise of the police power, without compensation, the law 
considers that either the injury is damnum absque injuria or the 
owner is sufficiently compensated by the sharing in the general bene- 
fits resulting from the exercise of the police power.** When the public 
interest involves the priority of right, of that interest, over the prop- 
erty interest of the individual to any extent, even of its destruction, 
one of the distinguishing characteristics of the exercise of the police 
power is shown. Thus the use of private property by the owner can 
be subjected in an appropriate situation, to uncompensated regulation, 
restriction and even destruction.*® 


oF MunicipaL LAw Orricers, Report No. 37. This report is based on the 
experience of twenty-one representative cities in the United States in com- 
pulsory repair, closing or demolition of substandard dwellings. The method of 
approach has been conducted, by such cities answering questions sent by “The 
Institute” in the light of their own actual experience under ordinances and 
charter powers and rights. There is also an adequate summary of the decisions 
of the courts in regard to the exercise of the police power by the cities, in 
compulsory repair, vacation or demolition of dwellings. 

38 Supra note 1. See, J. A. McIntire and C. S. Rhyne, Model Ordinance An- 
notated, (1938). THe NationaL INSTITUTE OF MuNiciPAL LAW OFFICERS, 
Report No, 39. “Providing for the Vacation, Repair, or Demolition of any 
Building or Structure which is or threatens to be a Public Nuisance, Dangerous 
to Health, Morals, Safety or General Welfare of the People of the City . . .” 

87 Supra note 2. 


88 Miller v. Public Works, 195 Colo. 477, 234 Pac. 381 (1925) Writ of Error 
dismissed, 273 U. S. 781, 47 Sup. Ct. 460, 71 L. ed. 889 (1927). 


8° 3 McQuILLIN, MuniciPAL Corporation (2d ed.) § 949, Delegation by the 
State. “State may delegate to the municipalities a portion of the police power 
to enable them to promote the peace, vy morals, health and general welfare 
. ” “Municipal corporation can only legislate or exercise the police power 
on matters authorized . . § 951, effec of Decision of Municipal Author- 
ities, “If express power by the legislature is given, then courts are precluded 
from inquiry as to the reasonableness of the act”; § 956, Municipal Power to 
Declare and Define Nuisances; § 1018, Building Regulation; § 1020, Removal 
of Buildings; “Usually buildings and other structure erected in violation of 
valid fire ordinances may be removed summarily by the municipal corporation, 
without resort to formal judicial proceedings, since such power is not a for- 
feiture of private property but is merely the exercise of police jurisdictions. 
Sometimes notice and hearing is required . 
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Generally speaking the application of the police power by munici- 
palities has been used only in individual instances. It is with this 
acknowledgment in mind, that some correlated method of slum-clear- 
ance, by the process of repair, vacation or demolition, is to be deduced 
from the court decisions affecting this subject matter. 

The reasonable and just exercise of the police power, when public 
necessity, public health, public safety, or the general welfare has so 
demanded, has been allowed by courts in upholding the validity of 
ordinances and statutes providing for compulsory repair, closing or 
demolition of dwellings.*° A municipal determination by ordinance that 
a nuisance exists, is open to judicial scrutiny as to the existence of a 
nuisance in fact,*? unless the local law is applying a state legislature’s 


40 Cf., Ademic v. Post, Tenement House Commissioner, 273 N. Y. 250, 7 N. E. 
(2d) 120 (1937). The court held constitutional the multiple dwelling law of 
New York in dismissing a petition for an injunction restraining the eviction of 
the tenant from a building subject to repair. “When a building used as a dwell- 
ing house is unfit for that use and a source of danger to the community the 
Legislature in order to promote the general welfare may require its alteration 
or require that its use for a purpose which injures the public be discontinued 
the Legislature may determine what alterations should be required and what 
conditions may constitute a menace to the public welfare and call for remedy.” 

Baxter v. City of Seattle, 3 Wash. 352, 28 Pac. 537 (1891). A city ordinance 
imposing penalty on erecting buildings unless outer walls were of brick and 
mortar, or iron and stone, was held by the court to give the city the power to 
prohibit erection of a wooden building within the fire limit and to provide for 
its removal. 

Gow Why v. City of Marshfield, 138 Ore. 167, 5 P. (2d) 696 (1932). The 
plaintiff's property, being used as a store, barber shop and dwelling, was con- 
demned after notice to abate the nuisance and a public hearing determining such 
to be a nuisance was given. The court upheld the action of the city and the 
ordinance authorizing such proceedings. 

Defferari v. City of Galveston, 208 S. W. 188 (Tex. Civ. App. 1919). It 
was held that after due notice and a hearing the Board of Commissioners, as 
provided by ordinance, could remove a building within the fire limit, which was 
found to be a nuisance in fact. 

Howell v. City of Sweetwater, 101 S. W. 948 (Tex. Civ. App. 1913). It was 
held that an injunction would lie against the repair of a building, and that that 
building should be removed as a nuisance, as provided by ordinance. Where 
such building was dangerous to the public by reason of being a fire hazard and 
the probability of collapsing, the city could order its removal by a resolution 
of the Council. 

Malone v. City of Quincy, 66 Fla. 52, 62 So. 922 (1913). It was held that 
an_ ordinance abating earth closets without reference to whether they were a 
nuisance in fact was not expressly authorized by the charter was invalid. 

See also; Town of Gallup v. Constant, 36 N. M. 211, 11 P. (2d) 962 (1932). 
A fire ordinance is not unreasonable because it permits restraint or abatement 
of something, which otherwise might not be considered a nuisance per se. Here 
the removal covered new buildings, though they were built of wood. 

Village of Ashley v. Ashley Lumber Co., 40 N. D. 515, 169 N. W. 87 (1918). 
This case held that though a wooden building is not in itself a nuisance an 
ordinance as to its removal is sufficient if such ordinance is valid, and that all 
falling within the statute may be removed. 

41 Coffin v. Blackwell, 116 Wash. 281, 199 Pac. 239 (1921). The court stated 
that a valid ordinance authorizing the regulation of repairs, does not by implica- 
tion, allow the vacation of a building as a means of enforcing repairs, unless 


“manifestly and imminently” dangerous. No immediate need of repairing was 
shown by the facts. 
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determination of a nuisance.*? The application by the local officers, 
for a judicial order declaring a nuisance to exist and ordering the 
repair, vacation or demolition, protects the local officials. But, how- 
ever, such an action in most cases, involves a delay by judicial process 
and also an added expense to the municipality. 

In the drafting of ordinances, in order to assure their validity, it 
must be remembered that some cases show the right arising by im- 
plication,** and others deny any action beyond the express charter 
powers of the city.** It has been held that because a building is unfit 
for human habitation, does not mean that it cannot be repaired, and 
that if it cannot be made fit for human habitation does not necessarily 
involve destruction, as such may be abated by merely discontinuing 
the use.*® 

The functional aspect of the police power in the repair, vacation or 
demolition of buildings dangerous to life and property, as to the right 
of hearing,** shall be by proper ordinance,*’ and prior to any act by 
the city.“ But then, as in case of Security Insurance Co. v. Rosen- 
berg,*® the court stated that the owner of the property had a remedy 
by injunction against enforcement of the condemnation order, and 
as such, the ordinance need not provide for notice and hearing. 

Under a valid exercise of the police power in the regulation, or 


taking of private property there is no compensation to the owner, 
yet there seems to be only a matter of degree, wherein the judiciary 


42 Rowland v. State ex rel. Martin, 176 So. 545 ( Fla. 1937). The court stated 
that unless the Property was within the class which is condemned by statute or 
common law as a nuisance, then the question as to such is judicial and final 
determination cannot be affected by an administrative officer or board. 

43 Baxter v. City of Seattle, 3 Wash. 352, 28 Pac. 537 (1891), Supra note 40; 
City of Olympia v. Mann, 1 Wash. 389, 25 Pac. 337 (1890). The court held 
that as the charter gave a general power of fire prevention the city had the 
implied power to pass an ordinance creating fire limits and prohibiting the erec- 
tion of any wooden building therein. 

44 Supra note 41. 

45 Health Dept. of City of N. Y. v. Dasseri, 21 App. Div. 358, 47 N. Y. S. 
641 (1897). 

46 Rosenberg v. Sheen, 77 N. J. Eq. 476, 77 Atl. 1019 (1910). The 
court held that an order of the City Building Department, condemning a build- 
ing to be torn down without previous findings by the Building Inspector that it 
cannot be made safe and without notice to owner and an opportunity for the 
owner to be heard is invalid. 

Rowland v. State ex rel. Martin, supra note 42. 

47 Lux v. Milwaukee Mechanics’ Ins. Co., 322 Mo. 342, 15 S. W. (2d) 343 
(1929). Held, that an ordinance giving the Superintendent full discretionary 
power to declare a building a public nuisance, as unsafe from fire or other 
cause and to abate such, was invalid, because the ordinance set up no reasonable 
standard of determination so as to show a nuisance in fact. 

48 McLean v. City of Ft. Smith, 185 Ark. 582, 48 S. W. (2d) 228 (1932). 
The court held that the justification for destroying a house as a nuisance, by 
the Mayor and Council, as by ordinance, was void where notice as prescribed by 
ordinance was not given to establish jurisdiction. 

49 Security Ins. Co. v. Rosenberg, 227 Ky. 314, 12 S. W. (2d) 688 (1928). 
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draws the line and orders compensation for that taking, or enjoins 
that taking.°° Where the court has considered the taking to have 
been an arbitrary act of an official, damages will be allowed against 
him.** Also, it has been held when a statute has permitted the abating 
of private property as a nuisance, but provides for a reasonable com- 
pensation, that it was a valid exercise of the police power of the 
state.*? Another interesting interpretation of the element of degree 
in police power was shown by the court in the case of Mahon v. City 
of Telluride.** There it was stated that if the property was in fact 
a nuisance, its destruction as such, does not give a right to com- 
pensation, but if it is destroyed under a mistaken belief that it was 
a nuisance, it will be considered as taken for a “public use” and the 
city must compensate the owner for his loss. 

In the problematical question of a valid ordinance for the repair, 
vacation or demolition of unsafe or insanitary buildings, there exists 
in any affirmative action by the municipality, an inherent nature of 
confiscation. Considering such actions from the personal view-point 
of the property owners, there seems to be an impairment or destruc- 
tion of a vested property right. This private right, though, is sub- 
jugated to the priority of the public interest, but it must be so in fact, 
as established by a specific enactment of the legislature, by common 
law or by a valid exercising of the ordinance power under the city 
charter.** It is with this in mind that it is imperative that the enabling 
act emanating from the state legislative body, should be as specific 
as possible so as to limit any arbitrary discretion on the part of the 
administrative official.®® 

The state legislature can designate a nuisance per se, so as to 
preclude judicial inquiry, but a municipality may not. Yet there 
are situations whereby it is impossible or impracticable to fix a 


50 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 43 Sup. Ct. 158, 67 L. ed. 
322 (1922). 
‘ Note (1935) 35 Corn. L. Rev. 938-939. 


51 Security Ins. Co. v. Rosenberg, 227 Ky. 314, 12 S. W. (2d) 688 (1928). 

But see, Stephens v. City of Ellijay, 171 Ga. 612, 156 S. E. 253 (1931). The 
plaintiff did not appeal from the order of demolition declaring his building to 
be a nuisance and to be abated. The court denied an injunction to restrain the 
abatement as plaintiff had not appealed the order as provided by statute. 

52 Sweet v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 40 L. ed. 188 (1895). 

53 McMahon v. City of Telluride, 79 Colo. 281, 244 Pac. 1017 (1926). The 
court stated that where a wooden building within the city limits was not a 
nuisance per se, any action of abatement by the city would be at its own peril. 

54 See note 41, supra. 

55 Fred Wolferman Bldg. Co. v. General Outdoor Adv. Co., 30 S. W. (2d) 
157 (Mo. App. 1930); Jack Lewis v. Baltimore, 164 Md. 146, 164 Atl. 220 
(1933) ; Lux v. Milwaukee Mechanics’ Ins. Co., 322 Mo. 342, 15 S. W. (2d) 343 
(1929) ; Rowland v. State, 176 So. 545 (Fla. 1937); Rosenberg v. Sheen, 77 
N. J. Eq. 476, 77 Atl. 1019 (1910); Srigley v. Woodworth, 33 Ohio App. 406, 
169 N. E. 713 (1929). 
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definite standard, or where an emergency arises and a prompt exer- 
cise of judgment is required.** Even with this provision as to dis- 
cretion, the legislature should provide a declaration of the general 
nuisance character of certain conditions in order that any fact find- 
ing by the administrative officials in carrying out this law, will be 
conclusive upon the courts.57 This seems to be the indispensable 
requirement of repairing, closing or demolishing of building in slum 
clearance, without the risk of liability being on the officials or the 
municipality. 

The city, in conforming to the state enabling act, can not delegate 
its law making power, but it may by ordinances delegate the power 
to determine existing facts on which the law is intended to be predi- 
cated."* 

Imperative, as a part of the enabling legislation, are the provisions 
for notice and the right of a public hearing,®® with the finding of fact 
by the administrative body, as designated by such act. As seems to 
be the view point of most courts, there should be a Board of Appeal 
as a part of an administrative procedure which will comply with due 
process of law.®® Also it is essential that a standard be created to 
guide the administrative action.™ 

It is possible to state that if regulatory action as to repair, vacation 


or demolition of buildings, as nuisances, follows the functional aspect, 
as to an enabling act creating the nuisance, notice to the property 
owner, right of a hearing on the facts, and the right of an appeal to 
the courts, then the delay in litigation, and the extensive costs will 
be circumvented by the municipalities, in their attempt to meet the 
requirements of section 10 (a) of the United States Housing Act of 
1937.° 


56 McLean v. City of Fort Smith, 185 Ark. 582, 48 S. W. (2d) 228 (1932); 
Rowland v. State, 176 So. 545 (Fla. 1937). 

57 ERNEST FREUND, ADMINISTRATIVE Powers Over PERSONS AND PROPERTY, 
§ 34, Bearing on Discretion. “The legislature has the power to frame its re- 
quirements in such a manner, particularly as to proof, that the enabling power 
can be exercised upon a readily ascertainable basis.” § 55, Notice and Hearing. 

58 Fred Wolferman Bldg. Co. v. General Outdoor Adv. Co., 30 S. W. (2d) 
157 (Mo. App. 1930). 

59 Gow Why v. City of Marshfield, supra note 40, Defferari v. City of 
Galveston, supra note 40, Rosenberg v. Sheen, supra note 46. 

60 In re Rubel Corp., N. Y. Sup. Ct., App. Div. (Per Curiam) Oct. 28, 1938, 
6 U. S. L. W. 307. Court refused to interfere with the finding of facts by 
the Board of Standards and Appeal of N. Y. City as such would only be a 
substitution of the Court for the Board to whom the statute gave power to act. 

61 Lux v. Milwaukee Mechanics’ Ins. Co., supra note 47; Srigley v. Wood- 
worth, 33 Ohio App. 406, 169 N. E. 713 (1929), court held ordinance invalid 
which delegated the power to an official to establish the city into three building 
zones, as it was proper for the legislature to fix some standard. 

62 Supra note 1. See in conjunction with note 2, supra. 
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It should be noted that where court procedure is so adapted to give 
priority to a judicial action seeking a court order for demolition, be- 
cause of a nuisance, the delay element is eliminated, and the officials 
are safeguarded from personal liability by such judicial proceedings.” 
The administrative technique, however, has other advantages, such 
as facility in codrdinating action on a large scale project, and in 
securing analysis of the technical facts relating to building structures 
and social conditions. CLayBourRNeE H. Kine. 


63 People v. Foerst, 10 Cal. App. (2d) 274, 51 P. (2d) 455 (1935); Pols- 
grove v. Moss, 154 Ky. 408, 157 S. W. 113 (1913); City of Seattle v. Seibert, 
129 Wash. 346, 225 Pac. 67 (1924). 





RECENT CASES 


ADMINISTRATIVE LAw — ALIENS — DEPpoRTATION— COMMUNIST 
Party—SuMMARY PROCEDURE—SUFFICIENCY OF EvVIDENCE—OVER- 
THROW OF GOVERNMENT BY FORCE AND VIOLENCE.—Strecker, an 
alien, joined the Communist Party of America in November, 1932, 
and continued a member until February, 1933. He was arrested and 
held for deportation upon a warrant finding him subject to the pro- 
visions of the Act providing that aliens “who believe in, advise, advo- 
cate or teach, or who are members of or affiliated with any organiza- 
tion, association, society or group, that believes in, advises, advocates, 
or teaches the overthrow by force and violence of the government 
of the United States, shall be deported in the manner provided in this 
subchapter.” 40 Stat. 1012 (1918) as amended by 41 Stat. 1008 
(1920), 8 U. S. C. § 137 (c) (1934). The Act of February 5, 1917, 
governing deportation proceedings, specifies that “In every case where 
any person is ordered deported from the United States, the decision 
of the Secretary of Labor shall be final.” 39 Stat. 890 (1917), 8 
U. S.C. § 157 (1934). 

The evidence showed that Strecker had been a member of the 
Communist Party and that he had received for distribution literature 
of the party dealing with the November election. His book of mem- 
bership was introduced, which did not directly advocate or suggest 
that the Government of the United States should be overthrown by 
force and violence. It did, however, teach that the Communist Party 
is the vanguard of the working class and that it incorporates the 
whole body of experience of the proletarian struggle, basing itself 
upon the revolutionary theory of Marxism. A copy of the Communist 
Magazine, issued April, 1934, was also introduced, which taught the 
theory and practices of Marxism and Leninism. This magazine did 
not refer to the Government of the United States, but it did indicate 
that the question of a violent revolution lies at the root of the whote 
of Marx’s teachings, and that only “Philistines” or downright op- 
portunists can talk about revolution without violence. 

Strecker denied, and there was no evidence to prove, that he ever 
personally advocated the violent overthrow of the Government, and 
he maintained that he did not knowingly join an organization having 
such an objective. He testified that the way of the government “‘is 
best like we have it here. We have a good Constitution for the people 
by the people.” Held, that such evidence does not support the finding 
on which the warrant of deportation was based. Strecker v. Kessler, 
95 F. (2d) 976 (C. C. A. 5th, 1938) motion for rehearing denied, 
96 F. (2d) 1020 (C. C. A. 5th, 1938), certiorari granted, — Sup. Ct. 
— (U.S. 1938). 

The present statutes concerning aliens, with the exception of the 
Chinese Exclusion Act, make no provision for judicial review of the 
administrative proceedings. VAN VLECK, THE ADMINISTRATIVE 
Controu oF ALIENS (1932) 149. The only court review available, 
therefore, is by petition for writ of habeas corpus. Jd. 150. The only 
basis for court review at all rests upon the wording of the Fifth 
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Amendment to the Constitution—the fact that the life, liberty, and 
property of all persons, and not citizens alone, are protected by the 
requirements of due process of law. Chin Yow v. United States, 
208 U. S. 8, 28 Sup. Ct. 201, 52 L. ed. 369 (1908) ; Ng Fung Ho v. 
White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922) ; Whit- 
field v. Hanges, 222 Fed. 745 (C. C. A. 8th, 1915); Lloyd Sabaudo 
Societa Anonima Per Azioni v. Elting, 287 U. S. 329, 53 Sup. Ct. 
167, 77 L. ed. 341 (1932). 

Many expressions of deep concern have been made regarding the 
dangers involved in entrusting to executive officers such wide and 
summary authority in deportation cases. Mr. Justice Brewer, at an 
early date, wrote two very convincing dissenting opinions, in which 
he maintained that deportation was banishment, and that banishment 
was a punishment requiring the protection afforded by the Sixth 
Amendment. Fong Yue Ting v. United States, supra; United States 
v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. ed. 1040 (1905). 
Dean Van Vleck emphasizes the fact that the consequences following 
deportation, so far as family suffering and interference with liberty 
and property are concerned, are closely akin to those following con- 
viction of crime. VAN VLECK, op. cit. supra 29-31, 224, 248; and 
he concludes that, the three reasons justifying administrative action 
in expulsion cases in summary fashion being unconvincing, id. 225-8, 
the “safeguards of judicial action seem more suited to the process of 
banishment of persons resident in the country.” Jd. 249. See also, 
Van Vleck, Administrative Justice in the Enforcement of Quasi- 
Criminal Law (1932) 1 Geo. Wasu. L. Rev. 18. Similar appre- 
hension has been expressed by others. Bevis, H. L., The Deporta- 
tion of Aliens (1920) 68 U. or Pa. L. Rev. 97 (“from the point of 
view of the alien, deportation is a deprivation of liberty and prop- 
erty”). It has been stated that constitutional rights of citizens as well 
as aliens may be, and in the past have been, violated as a result of 
the delegation of summary powers to deal with aliens. Oppenheimer, 
R., Recent Developments in the Deportation Process (1938) 36 
Micu. L. Rev. 355. As an indication that these fears and appre- 
hensions have not been altogether groundless, see the reports con- 
cerning the reprehensible and unjustifiable conduct of the so-called 
“red raids” of 1920. Post, THe DeporTATIONS DELIRIUM oF NINE- 
TEEN-TWENTY (1923); 64 Conca. Rec. 3004-3027 (1923) (findings 
of the Senate Judiciary Committee regarding illegal practices of the 
Department of Justice); “ ‘there was a sudden, calculated, and sur- 
reptitious deprivation of that safeguard which was sought to protect 
the rights of all, and particularly protect those who were innocent,’ ” 
Mr. Justice Anderson, quoting from the brief of Felix Frankfurter, 
amicus curiae, in Colyer v. Skeffington, 265 Fed. (Mass. 1920). 

But the constitutionality of these alien statutes is definitely estab- 
lished, not only upon the ground that deportation and exclusion pro- 
ceedings are regarded as civil, and not criminal, prosecutions (Fong 
Yue Ting v. United States, supra; Zakonaite v. Wolf, 226 U. S. 272, 
33 Sup. Ct. 31, 57 L. ed. 218 (1912)), and therefore may be con- 
ducted administratively, but upon the further ground that the power 
to control aliens is inherent in sovereignty, and has been conferred 
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upon the political branches of our Government by the Constitution. 
Fong Yue Ting v. United States, supra. 

The question of whether the Communist Party is an organization 
advocating or believing in the forcible and violent overthrow of our 
Government has been the subject of much litigation. The Supreme 
Court of the United States, in construing the statute involved in the 
instant case, promulgated the rule that an order of deportation shall 
not be disturbed by a court simply on the ground that an erroneous 
decision was reached by the Department of Labor, but that it shall 
stand if there is any evidence whatever from which a reasonable man 
could conclude that the organization came within the provisions of 
the statute. Vajtauer v. Commissioner of Immigration, 273 U. S. 103, 
47 Sup. Ct. 302, 71 L. ed. 560 (1927). Since the statute provides 
that the decision of the Secretary of Labor shall be final, the enunci- 
ation of the Supreme Court was merely to require due process of 
law in the conduct of the administrative officials, and amounted to a 
restatement of the familiar prohibition against arbitrary and unfair 
administrative decisions. The Japanese Immigrant Case, supra; Chin 
Yow v. United States, supra; Tang Tun v. Edsell, 223 U. S. 673, 
32 Sup. Ct. 357, 56 L. ed. 606 (1912); Whitfield v. Hanges, supra; 
Lloyd Sabaudo Societa Anonima Per Azioni v. Elting, supra. The 
Supreme Court has further held, under this statute, that a lack of 
due process is not established merely by proving that an erroneous 
decision was reached. Chin Yow v. United States, supra; United 
States ex rel. Tisi v. Tod, 264 U.S. 131, 44 Sup. Ct. 260, 68 L. ed. 
590 (1924); Vajtauer v. Commissioner of Immigration, supra. 


Guided by these general standards, the inferior Federal Courts have 
reached various decisions regarding the Communist Party. The courts 
in some of the Federal Circuits, basing their decisions upon words of 
violence formerly prevalent in the party’s constitution, membership 
books, and other literature, have held it to be a proscribed organiza- 
tion. United States ex rel. Abern v. Wallis, 268 Fed. 413 
(S. D.N. Y. 1920); Skeffington v. Katzeff, 277 Fed. 129 (C. C. A. 
Ist, 1922); Antolish v. Paul, 283 Fed. 957 (C. C. A. 7th, 1922). 
This line of authority progressed to the point where cases were de- 
cided in the following language: “it is now settled that the Communist 
Party was an organization believing in the overthrow by force and 
violence of the Government of the United States,” Ungar v. Seaman, 
4 F. (2d) 80 (C. C. A. 8th, 1924); “We do not deem it necessary 
to here recite the language or phrases of the various publications and 
their revolutionary character,” United States ex rel. Vajewvic v. 
Curran, 11 F. (2d) 683 (C. C. A. 2d, 1926); “Furthermore, it has 
been settled that the (Communist) Party was an organization which 
believed in the overthrow by force and violence of the Government 
of the United States,” Ex Parte Jurgans, 17 F. (2d) 507 (Minn. 
1927); “the program of the Red International Labor Union and 
the Communist Party is now a matter of general knowledge,” Murdoch 
v. Clark, 53 F. (2d) 155 (C. C. A. Ist, 1931); “There is sufficient 
evidence to justify his deportation” in proving his membership in the 
Communist Party and his engaging in Communist activities, United 
States ex rel. Fernandas v. Commissioner of Immigration, 65 F. (2d) 
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593 (C. C. A. 2d, 1933) ; “as usual, the alien, to prevent his deporta- 
tion, now invokes the law of the government he seeks to destroy. By 
reference to cases cited, we avoid cumbering the reports with needless 
repetition,” United States ex rel. Boric v. Marshall, 67 F. (2d) 1020 
(C. C. A. 3d, 1933); “In numerous decisions by courts, judicial 
notice has been taken of this fact (that the party believes in the 
violent overthrow of the Government), and the Secretary of Labor 
has fully as much right to accept common knowledge as have the 
courts,” lower court decision in United States ex rel. Boric v. 
Marshall, 4 F. Supp. 965 (W. D. Pa. 1933); “The Communist 
Party is well known to be a group which advocates the overthrow of 
organized government by force,’ United States ex rel. Yokinen v. 
Commissioner of Immigration, 57 F. (2d) 707 (C. C. A. 2d, 1932). 

In other cases, and for various reasons, the findings of the Depart- 
ment of Labor have been upset. Colyer v. Skeffington, supra (mere 
membership in the Communist Party of America does not subject an 
alien to deportation), Ex Parte Fierstein, 41 F. (2d) 53 (C. C. A. 
9th, 1930) (“the statements made in the opinions of the court with 
reference to the Communist Party are based upon the testimony 
before the Court, and in no instance has the court attempted to take 
judicial notice of the character of this organization”) ; United States 
ex rel. Kettunen v. Reimer, 79 F. (2d) 315 (C. C. A. 2d, 1935) 
( “affiliation” is not shown merely by proving that the alien signed a 
membership blank, when he never attended a meeting, and never re- 
ceived a membership book or paid dues). 

Due to the conflicting language of the cases, it may be said that 
“whether an alien whose sole offense is membership in the Com- 
munist Party will be released on habeas corpus may depend on the 
particular circuit in which the writ is brought.” (1936) 84 U. oF Pa. 
L. Rev. 1020; see VAN VLECK, op. cit. supra 240. 

Much of the confusion, no doubt, has arisen from the change in the 
language used by the Communists in their literature. The evidence 
introduced before the courts between 1920 and 1935 was clearly 
revolutionary and advocated violence. On the other hand, the Con- 
stitution of the Party, adopted in May, 1938, not only refrains from 
inciting violence, but “opposes the overthrow of any or all institutions 
of American democracy,” and provides for the expulsion of any 
members who advocate terrorism and violence as a Party procedure. 
The diversity might also be ascribed in part to a difference in atti- 
tude of different courts. One court will decide the matter on an 
analytical legal basis, laying great emphasis on precedent in the con- 
struction of the legislation involved. Another court, in a similar in- 
stance, however, may view the matter from a social-philosophical 
approach, and treat the legislation as adaptable to changing conditions. 
At any rate a mixed question of law and fact is presented. As to the 
question of fact, “What does the Communist Party believe?” the doc- 
trine of precedent is not applicable. The findings of the Secretary of 
Labor, however, if supported by any evidence, should be taken as 
conclusive. The legal questions are open for an independent judicial 
interpretation, but prior construction of the statute by the courts is 
entitled to the weight of judicial precedent. The legal questions are, 
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“Do beliefs of the Communist Party bring them within the statutes?” 
and “Is membership of the alien himself conclusive irrespective of 
what he himself might think ?” 


In the instant case the Court held, in effect, that, as a matter of 
law, no reasonable man could conclude, from the evidence presented 
before the Immigration officials, that the Communist Party, in 1932, 
advocated or believed in the violent overthrow of the United States 
Government. The Court stated that this statute was passed to meet 
the crisis caused by the Russian revolution of 1918 and 1919, and 
distinguished the early cases, upholding deportation orders solely 
on the basis of membership in the Communist Party, upon the ground 
that they were fact cases, based upon the Russian experience, and 
that they could not decide that membership in the Party, standing 
alone, was sufficient for deportation. It is interesting to note, how- 
ever, that the statute, in nearly identical language, has been in force 
since 1903 (32 Stat. 1214 (1903) ); and that many of the cases which 
are distinguished were decided as late as 1931, 1932, and 1933, and 
that at these later dates, there were courts holding that it is a matter 
of “common knowledge” that the Communist Party was an organiza- 
tion coming within the provisions of the statute. Ex Parte Vilarino, 
50 F. (2d) 582 (C. C. A. 9th, 1931); Murdoch v. Clark, supra; 
United States ex rel. Fernandas v. Commissioner of Immigration, 
supra. The court further stated that there was no evidence that 
Strecker personally advocated the otherthrow of the Government with 
force or that he had knowingly joined an organization with such an 
objective. The statute, however, makes mere membership in a pro- 
scribed organization ground for deportation and it has been held that 
it is not necessary to prove knowledge of the contents of the program 
on the part of the alien. Kyar v. Doak, 61 F. (2d) 566 (C. C. A. 
7th, 1932). 

It is interesting to note that Mr. Justice Sibley dissented from the 
order of the Court denying the motion for a rehearing of this case, 
upon the ground that the Court should hear the argument concerning 
the effect of the references in Strecker’s membership book to the 
Communist International Party. His view was that, while the Court 
was perhaps justified in taking judicial notice of the change in the 
methods of the Communist Party of America, “no one professes to 
know that the Communist International had in 1933 changed its pro- 
gram.” See In Re Saderquist, 11 F. Supp. 525 (S. D. Me. 1935) 
(“The Communist Party of America is an affiliate of the Third Com- 
munist International, and by reason of that affiliation, appellant, who 
admits membership in the former, must be considered an affiliate of 
the latter organization’). 

The Supreme Court, in view of its growing insistence upon the 
utmost fairness in administrative procedure (Morgan v. United States, 
304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 757 (1938) and 298 U. S. 
468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936), noted (1938) 7 Geo. 
Wasu. L. Rev. 110; Saginaw Broadcasting Company v. Federal 
Communications Commission, 96 F. (2d) 554 (App. D. C. 1938) ; 
Ng Fung Ho v. United States, supra), might well agree with the 
Circuit Court of Appeals in holding that the evidence in this case was 
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not sufficient to support the Department’s findings. On the other 
hand, it might justifiably take the view that statements to the effect 
that Communism is based upon the revolutionary theory of Marxism, 
at the root of which lies the question of a violent revolution, could 
lead a reasonable man to conclude as the administrative officers of 
the Department of Labor held. If this view is taken, it would seem 
that the Circuit Court exceeded its jurisdiction and, instead of merely 
reviewing the record to see whether there was any evidence to sup- 
port the order, had weighed the same and substituted its decision 
for that of the administrative officials. This a court may not do. 
Chin Yow v. United States, supra; Tang Tun v. Edsell, supra; 
Whitfield v. Hanges, supra. 


Congress has shown no disposition to provide greater judicial safe- 
guards in dealing with aliens. On the contrary, even more drastic 
measures for their exclusion and expulsion are pending before the 
Senate. Senate Bills 407, 408, 409, 410, and 411, 76th Congress, 
First Session. In order to preserve the freedom and individual rights 
for which the United States Government was founded and of which 
all Americans are proud, the courts should do everything in their 
power to secure justice and a strict observance of the essentials of 
fair play in administrative proceedings. The Court in this instance 
might take a step in this direction by construing the statute to include 
the word “knowingly,” just as the courts wrote “unreasonable” into 
the Sherman Act. The courts, in spite of theoretical restrictions on 
judicial review of administrative action, have preserved for them- 
selves wide jurisdiction in the construction of statutes dealing with 
aliens. VAN VLECK, op. cit. supra 153, 239. A. Y. B. 





ADMINISTRATIVE LAW—CONSTITUTIONAL LAwW—INJUNCTION— 
PoLicE PowErR—DvueE Process.—Injunction sought by 300 owners of 
dairy cattle in Mercer County, California, to restrain the enforcement 
of the California Tuberculosis Eradication Act (State Agricultural 
Code, St. Cal. 1933, pp. 97-105). The Act empowered state health 
officers to test petitioners’ cattle for bovine tuberculosis, and within 
thirty days thereafter, to slaughter all cattle reacting positively to the 
test. It was contended that to permit the destruction of these animals 
by summary action solely upon the basis of the examination and with- 
out affording petitioners a hearing constitutes a deprival of property 
without due process of law. Held, that the police power of a state 
includes everything essential to the public safety or health and justi- 
fies the destruction or abatement by summary proceedings of what- 
ever may be regarded as a public nuisance. Aguiar & Bello v. Brock, 
24 F. Supp. 691 (S. D. Cal. 1938). 

Through the intercessions of the United States Bureau of Animal 
Industry, all states have now passed laws similar to the California 
statute for the eradication of bovine tuberculosis among breeding and 
stock animals. The object of these statutes is to promote and pre- 
serve the public health by providing means for the control and sup- 
pression of this highly infectious disease. That it is a public purpose 
is beyond question. Schulte v. Fitch, 162 Minn. 184, 202 N. W. 719 
(1925); Hawkins v. Haye, 108 Miss. 282, 66 So. 741 (1914); 
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Grimes v. Eddy, 126 Mo. 168, 28 S. W. 756 (1894). That all pri- 
vate property is held subject to such regulations is also beyond ques- 
tion. Miller v. Schoene, 276 U. S. 272, 48 Sup. Ct. 246, 72 L. ed. 
416 (1929). The courts are prone to view with an indulgent attitude 
any statute which purports to have been enacted for the preservation 
of the public health and morals, or which can be sustained upon the 
almost illimitable grounds that it is a proper exercise of the state’s 
police power. Brown, Police Power, Legislation for Health and 
Safety (1929) 42 Harv. L. Rev. 866. Dissents rarely arise and only 
where there are divergent conclusions as to questions of fact, or where 
the action of the legislative body is describable as arbitrary, unrea- 
sonable, or discriminatory. Lawton v. Steel, 152 U. S. 135, 14 Sup. 
Ct. 499, 38 L. ed. 385 (1894); Laurel Hill Cemetery v. San Fran- 
cisco, 316 U. S. 358, 30 Sup. Ct. 301, 54 L. ed. 515 (1910). 


The basic concepts to be evolved from the cases are that the state 
owes a duty to its citizenry to protect the sources of food supply, to 
suppress contagious and infectious diseases; inclusively stated, it be- 
comes the state’s duty to provide for the summary abatement of any- 
thing which can be properly construed as a public nuisance. Booth 
v. People, 184 U. S. 425, 22 Sup. Ct. 425, 46 L. ed. 632 (1901) ; 
People v. Anderson, 255 Ill. 389, 189 N. E. 338 (1934). The duty 
thus enjoined is but the application of the ancient maxim sic utero ut 
alienum non laedas. The state has the inherent power to place such 
restrictions as may be necessary upon private rights to preserve or 
improve the health and comfort of the people and the welfare of so- 
ciety. Neither the Fourteenth Amendment nor the body of the Fed- 
eral Constitution was designed to interfere with the state in its exer- 
cise of this power. Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 
992, 32 L. ed. 253 (1887). The “due process rule” has never been 
held to be a limitation upon the right of a state in the exercise of its 
police power unless the attempted exercise is arbitrary and unreason- 
able, or an improper use of such power. Terrace v. Thompson, 263 
U. S. 197, 44 Sup. Ct. 15, 68 L. ed. 255 (1923); Radice v. People, 
264 U. S. 282, 44 Sup. Ct. 325, 68 L. ed. 690 (1923). 

It is a popular belief that the “due process of law” clause in the 
Constitution confers an inviolable right to have a judicial hearing 
whenever life, liberty or property are in jeopardy, and in the event 
private property is condemned by the state, a right for compensation 
or damages. Such a theory, however, will offer little consolation 
should these rights interfere with a public right. Referring to this 
inevitable conflict, the Supreme Court said, “Real liberty for all could 
not exist under the operation of a principle which recognizes the 
rights of each individual person to use his own, whether in respect 
to his person or his property, regardless of the injury it may do 
others. This Court has more than once recognized it as a funda- 
mental principle that a person and property are subject to all kinds 
of restraints and burdens in order to secure the general comforts, 
health and prosperity of the state”. Jacobson v. Massachusetts, 197 
U. S. 11, 25 Sup. Ct. 361, 49 L. ed. 643 (1904); see Nebbia v. New 
York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1924). The 
commonest illustrations of the subjugation of private rights are to be 
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found in cases involving the seizure and destruction of deleterious 
foods, diseased animals, intoxicating liquors and narcotics, the incar- 
ceration of the mentally incompetent and public offenders. Nor 
where private property is destroyed is compensation held necessary, 
since the property is not appropriated to the public use but destroyed 
for the protection of the public. Mugler v. Kansas, 123 U. S. 623, 
38 Sup. Ct. 273, 31 L. ed. 205 (1887); Louisiana State Board of 
Agriculture v. Tanzmann, 140 La. 756, 73 So. 854 (1917); Patrick 
v. Riley, 79 Cal. 379, 287 P. 455 (1930). 

Whether or not the owner is entitled to notice and a hearing when his 
property is seized and destroyed as being prejudicial to public health 
is usually treated as a matter within the discretion of the legislature. 
North America Cold Storage Co. v. City of Chicago, 211 U. S. 306, 
29 Sup. Ct. 101, 53 L. ed. 195 (1908); City of New Orleans v. 
Charouleau, 121 La. 890, 46 So. 911 (1908) ; City of Des Moines v. 
Manhattan Oil Co., 193 Iowa 1096, 184 N. W. 823 (1921). An early 
Massachusetts case typifies a conclusion of wide acceptance. The 
State Fish and Game Commission finding that the discharge of saw- 
dust from the appellant’s mill was materially injurious to the fish in- 
habiting that stream ordered its immediate discontinuance. No prior 
notice or opportunity to be heard was given. In denying appellant 
bill for injunction the court held that the Commission was acting pur- 
suant to authority vested in it by the legislature. And since the legis- 
lature was not required to act upon sworn evidence, or to give notice 
to and hear persons who might be affected by its acts neither was the 
Commission. Moreover, the Commission’s actions were as final as the 
legislature in enacting the statute. Commonwealth v. Sission, 189 
Mass. 247, 75 N. E. 619 (1905) ; Southern Railway Co. v. Virginia, 
290 U. S. 190, 54 Sup. Ct. 148, 78 L. ed. 260 (1933). It is con- 
jectural whether other jurisdictions would follow the Massachusetts 
court in the view that the legislature may delegate its finality of de- 
cision to an administrative board. The Supreme Court in consider- 
ing this point in the case of Southern Railway Co. v. Virginia, supra, 
said on page 197 in the 290 U. S. Reports, “If we assume that a state 
legislature may determine what public welfare demands and by direct 
command require a railway to act accordingly, it by no means follows 
that an administrative officer may be empowered, without notice or 
hearing, to act with finality upon his own opinion and ordain the 
taking of private property. There is an obvious difference between 
legislative determination and the finding of an administrative official 
not supported by evidence.” While the stoppage of the deposition of 
sawdust in the fishing streams or the elimination of hazardous grade 
crossings would not seem to justify summary abatement by an admin- 
istrative official, still to contend for the same results where the public 
health or safety is in imminent peril does not commend itself as being 
desirable. 

Although, as a rule, courts are reluctant to interfere by the use of 
their injunctive power with the execution of the health laws of the 
state, it does not follow from this that one sustaining an injury is with- 
out redress. Loftus v. Dept. of Agriculture of State of Iowa, 211 Iowa 
566, 232 N. W. 412 (1930), appeal dismissed 283 U. S. 809, 51 Sup. 
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Ct. 647, 75 L. ed. 1427 (1930); Miller v. Horton, 152 Mass. 540, 
26 N. E. 100 (1891). But see, Lowe v. Conroy, 120 Wis. 151, 97 
N. W. 942 (1904); Pearson v. Zehr, 138 Ill. 48, 29 N. W. 854 
(1891) ; Anderson v. Russel, 64 S. D. 436, 268 N. W. 386 (1936). 
Where the need for summary action is indicated, the view is taken 
that far greater harm may be perpetrated through requiring the 
health officer to await the slow processes of judicial review than in 
remitting the complainant to his common law remedy for damages. 
Lawton v. Steel, supra. Such a remedy under the circumstances is 
held adequate to satisfy the requirements of due process. North 
America Cold Storage Co. v. City of Chicago, supra. 

The frequent denial of adequate review because of the absence of 
technical forms of remedy has been criticized. Dickinson, ADMIN- 
ISTRATIVE JUSTICE AND THE SUPREMACY OF THE Law, p. 257. Ina 
majority of the states a health officer, when authorized to take action 
for the prevention of diseases can not be held personally liable for 
consequent injuries, except where he was grossly or willfully negli- 
gent, corrupt, unreasonable or arbitrary, or acted in excess of his 
powers. Whidden v. Cheever, 69 N. H. 142, 44 A. 908 (1891) ; 
McKenzie v. Royal Dairy, 35 Wash. 390, 77 P. 680 (1904) ; Pearson 
v. Zehr, supra. Certiorari and mandamus are available in some juris- 
dictions to procure judicial review, but the limitations inherently at- 
tending these remedies render them, without special statutory modi- 
fication, too narrow in application to afford satisfactory relief. 

While the constitutionality of the California statute would prob- 
ably be sustained in almost every jurisdiction as valid within the 
Fourteenth Amendment, it is submitted that the effect of the decision 
in the principal case leaves the petitioners with little, if any, oppor- 
tunity for judicial review and relief, should the state officers wrong- 
fully destroy a healthy animal. W. P. McA. 


CoNnsTITUTIONAL Law — Pustic Purpose — ScHoots — UsE OF 
Pusiic FuNpDs FoR BENEFIT OF PAROCHIAL SCHOOLS.—The appel- 
lants, Glenn Judd and others, seek to restrain the Board of Education 
and the School District from furnishing transportation from public 
funds to any pupils to and from any private or parochial school pur- 
suant to § 206 of the Education Law amended by the legislature 
(Laws of 1936, ch. 541, in effect September 1, 1936), to compel can- 
cellation and removal of assessment, levy and lien on their property 
for moneys appropriated for that purpose. The appellants contend 
they are entitled to the relief demanded because the statute, supra, 
relied on to support the levy is in conflict with § 4 of Article 9 of the 
ConsTITUTION OF NEw York which provides inter alia, “neither the 
state nor any subdivision thereof, shall use its, * * * or any public 
money, or authorize or permit to be used, either directly or indirectly 
in aid or maintenance other than for examination or inspection of any 
school or institution of learning wholly or in part under the control 
or direction of any religious denomination or in which any denomina- 
tional tenet or doctrine is taught.” Held, that the appellants are en- 
titled to the relief demanded because the furnishing of transportation 
to students to and from parochial schools at public expense is an aid 
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to such schools and as such it is a violation of the fundamental law. 
Judd v. Board of Education of Union Free School District No. 2, 
278 N. Y. 200, 15 N. E. (2d) 576 (1938). 


Since early times, the people of this country have thought it desir- 
able to have the state and church completely divorced from each other, 
and especially is this true of school systems. ARKANSAS CONSTITU- 
TIon, Article 14, § 2; Catirornia ConstituTiIon, Article 4, § 30, 
Cotorapo ConstituTIion, Article 5, § 34, FLortpa CoNsTITUTION, 
Article 12, § 13; ILt1no1s Constitution, Article 8, § 3, KENtucKy 
ConstiTuTIon, § 189; and Lours1ana ConstituTion, Article 12, 
§ 113. Furthermore it is well settled that moneys for other than pub- 
lic purpose cannot be raised by taxation, and exertion of the taxing 
power for private purposes is beyond the power of the states. Citi- 
zens’ Savings and Loan Association v. Topeka, 20 Wall. 665, 22 L. ed. 
455, (U. S. 1875); Jones v. City of Portland, 245 U. S. 217, 38 Sup. 
Ct. 112, 62 L. ed. 252 (1917); Green v. Frazier, 253 U. S. 233, 40 
Sup. Ct. 499, 64 L. ed. 878 (1920). 


It follows therefore that the courts will scrutinize legislation very 
carefully to see if a private or denominational school is aided directly 
or indirectly. On the question of payment of tuition fees, despite ar- 
gument that the benefit was conferred on the pupils rather than the 
schools, the courts have generally prohibited payment thereof either 
directly or indirectly from public funds. Cook County v. Chicago In- 
dustrial School for Girls, 125 Ill. 540, 18 N. E. 183 (1888) ; Williams 
v. Board of Trustees of the Stanton Common School District, 173 Ky. 
708, 191 S. W. 507 (1917) ; In re Opinion of the Justices, 214 Mass. 
599, 102 N. E. 464 (1913) ; Otken v. Lamkin, 56 Miss. 758 (1879) ; 
Roman Catholic Orphan Asylum v. Board of Education in the City 
of Brooklyn, 13 Barb. 400 (N. Y. 1851); Synod of Dakota v. State, 
2 S. D. 366, 50 N. W. 632 (1891). 

In Smith v. Donahue, 202 App. Div. 656, 195 N. Y. S. 715 (1922), 
it was held that furnishing free textbooks to all school children was 
in aid of schools rather than in aid of pupils. Contra: Borden v. 
Louisiana State Board of Education, 168 La. 1005, 123 So. 655 
(1929); Cochran v. Louisiana State Board of Education, 168 La. 
1030, 123 So. 664 (1929), aff'd, 281 U. S. 370, 50 Sup. Ct. 335, 74 
L. ed. 913 (1930). It thus appears that if a state court has decided 
the purpose is public, the Supreme Court will not set aside their 
finding unless it is clearly unfounded. The Cochran case is noted in 
(1931) 25 Int. L. Rev. 547. See also Note (1922) 17 A. L. R. 
299, and Note (1930) 67 A. L. R. 1196 (free textbooks). 


An act which requires a school district to furnish transportation to 
school children attending public schools is not unconstitutional as 
requiring a gift of public money. Pasadena City High School Dis- 
trict v. Upjohn, 206 Cal. 775, 276 Pac. 341 (1929); State v. Walter, 
212 Wis. 132, 248 N. W. 777 (1933). The Board of Education has 
implied power to do so, if students cannot attend unless such trans- 
portation is furnished. Foster v. Topeka Board of Education, 131 
Kan. 160, 289 Pac. 959 (1930). For earlier cases on the subject see 
Note Ann. Cas. 1917 C 923. 
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There are but few decisions dealing with the availability of school 
district’s transportation services to children attending private or de- 
nominational schools. The decision in the principal case denying the 
transportation service to children attending parochial schools is sup- 
ported by the courts of Delaware and Wisconsin. State ex rel. Traub 
v. Brown, 36 Del. 181, 172 Atl. 835 (1934), writ of error dismissed 
Feb. 15, 1938, 197 Atl. 478; State ex rel. Straten v. Milquet, 180 
Wis. 109, 192 N. W. 392 (1923). To the same effect was the Report 
of the Minnesota Attorney-General 1920, page 300. Contra: Board 
of Education of Baltimore County v. Wheat, 199 Atl. 628 (Md. 
1938), rehearing denied June 29, 1938. It was argued in the prin- 
cipal case that furnishing transportation was not in aid of schools 
within the meaning of the organic law, but rather in aid of pupils. 
The court felt, however, that free transportation induces attendance 
at the school and thereby promotes the interests of the school. “It 
helps build up, strengthen and make successful the schools as or- 
ganizations,” said the court quoting from Traub v. Brown, supra. 
Without pupils there can be no schools. 

It was also urged that the statute should be sustained as an exercise 
of the police power. Cf. Board of Education of Baltimore County v. 
Wheat, supra. This the court answered by saying that the police 
power may be exercised only in harmony with the fundamental law, 
Colon v. Lisk, 153 N. Y. 188, 47 N. E. 302 (1897); People ex rel. 
Wineburgh Advertising Co. v. Murphy Bldg., 195 N. Y. 126, 88 
N. E. 17 (1909), and that a statute purporting to be an exercise of 
the police power is invalid if it is repugnant to a specific constitutional 
provision, since the constitution must control as it is written. See 
Wright v. Hart, 182 N. Y. 330, 333, 75 N. E. 404, 408 (1905). 
Nor is it enough to say that a purpose is public if it is specifically 
prohibited. People v. Westchester County National Bank of Peeks- 
kill, 231 N. Y. 465, 132 N. E. 241 (1921). 

The dissenting justices in the principal case were of the opinion 
that under its laws, the state of New York requires the attendance 
at school by children of certain ages, and gives them the right to 
attend parochial schools. This right cannot be denied. Pierce v. So- 
ciety of Sisters of the Holy Names of Jesus and Mary, 268 U. S. 510, 
45 Sup. Ct. 571, 69 L. ed. 1070 (1925). Having commanded attend- 
ance at some school, the legislature determined that inhabitants of the 
district should under certain conditions provide the transportation to 
and from the school house in the district, or the school which they 
legally attend. This, the minority feels, is in aid of pupils and not 
in aid of schools, or at most only incidentally so. In the Maryland 
case, Board of Education of Baltimore County v. Wheat, supra, de- 
cided four days prior to the principal case, the majority of the court 
there took the same view as the minority in the principal case, but 
with the added reason that the statute was sustainable as an exercise 
of the police power. Observing that traffic conditions on the high- 
ways were dangerous, removal of the hazards to school children 
would seem to be in the realm of public function. See (1938) 51 
Harv. L. Rev. 935. Justice Sloan, concurring, feels that the stat- 
ute can be sustained only because the state requires compulsory 
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attendance at some school. Because the majority feels that if an act 
can be sustained within the exercise of any constitutional power, it 
is unnecessary to consider the objection that a religious institution 
is aided contrary to Article 36, MARYLAND DECLARATION OF RIGHTS. 

The minority, speaking through Justice Parke, does not believe 
this to be a proper exercise of the police power. It should be noted 
that the Maryland statute, supra, does not provide for transportation 
of any student living within one mile of a school. It is felt that it is 
this classification which is an answer to the argument of the majority 
on the safety question. It can be seen that many pupils will still walk 
to school. Had they been included, the minority intimates that the 
statute, supra, could be upheld as an exercise of the police power. 
Since it cannot, the statute is open to the same objections as the New 
York statute, supra. On this general question see also (1938) 36 
Micu. L. Rev. 1415. 

Of these conflicting views, that of the New York court is the 
more desirable. Thus vitality is given to the entire Constitution and 
constitutional powers are to be exercised harmoniously. Something 
more than a worthy or public purpose is needed to sustain the exercise 
of the legislative power contrary to specific constitutional prohibition. 


H. C. H. W. 


INTERSTATE COMMERCE— Motor CARRIERS—CouRTS— J URISDIC- 
TION OF Courts To DETERMINE WHETHER Motor Carrier VIO- 
LATES Its LecAL Duty WHEN It Doges Not Conrorm To Its 
PUBLISHED TARIFFS.—The Interstate Commerce Commission insti- 
tuted suit against the defendant, the Overnight Motor Transportation 
Company, to obtain a preliminary injunction based upon the alleged 
failure of the motor carrier to conform to its own published tariff 
schedule. The defendant interposed a motion to dismiss the bill. 
The case was heard on that motion, the motion for an injunction to 
await a ruling upon the motion to dismiss. Held, that the court was 
without jurisdiction to determine reasonableness of rates, or whether 
discriminatory, but that it had jurisdiction to determine whether the 
defendant had violated its legal obligation to conform to its published 
tariffs. The motion to dismiss was denied, and the Interstate Com- 
merce Commission was granted permission to proceed on its motion 
for a preliminary injunction. Jnterstate Commerce Commission v. 
Overnight Motor Transp. Co., 24 F. Supp. 751 (E. D. Pa. 1938). 
This case posed the question whether the complaint was based 
upon the ground that the charges of the motor carrier were unfair, 
unreasonable or discriminatory; or upon the ground that the carrier 
violated its legal obligation to conform to its published tariff schedule. 
The Interstate Commerce Commission has power, when a motor 
carrier operates in violation of any rule, regulation or order of the 
Commission, to apply to the District Court of the United States in 
which such carrier operates for a preliminary injunction under the 
provisions of the Motor Carrier Act, 1935. 49 U. S. C. Supp. 
§ 322 (b) (1938). The defendant based its motion to dismiss upon 
the exception in the Act, to wit, “except as to the reasonableness of 
rates, fares, or charges and the discriminatory character thereof.” 
The defendant argued, in effect, that the court had no jurisdiction of 
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the cause of action because a finding of a departure from a tariff is a 
finding that the rate is discriminatory and therefore within the above- 
quoted exception of the Act. 

Under the above exception of the Act, it is not open to argument 
that the court is clearly without power to determine a complaint that 
the rates, fares or charges established by a motor carrier were unrea- 
sonable or were discriminatory. These questions are peculiarly 
within the domain of the Interstate Commerce Commission to investi- 
gate and rule upon, since the inquiry is essentially one of fact and 
involves the exercise of discretion in technical transportation matters. 
Uniformity is obtainable only if such determinations are made by the 
Commission. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 27 Sup. Ct. 350, 51 L. ed. 553 (1907). “The doctrine 
of the Abilene case has been continuously extended by the courts until 
it may now be considered settled law that whenever a rate, rule, or 
practice is attacked as unreasonable or as unjustly discriminatory, 
there must be a preliminary resort to the Interstate Commerce Com- 
mission.” See Miller, The Necessity For Preliminary Resort to the 
a Commerce Commission (1932) 1 Gro. Wasu. L. Rev. 
49, 59. 

Issues “as to the reasonableness of rates, fares or charges and the 
discriminatory character thereof,” must, as has been stated, be first 
submitted to the Interstate Commerce Commission. If, however, 
there is involved only the construction of a tariff or schedule so as to 
determine what rate should apply to a particular shipment—a purely 
legal question—an action may be maintained in court without first sub- 
mitting the issue to the Interstate Commerce Commission. See (1932) 
1 Geo. Wasu. L. Rev. 49, 62, supra; Hite v. Central R. Co. of N. J., 
171 Fed. 370, 96 C. C. A. 326 (C. C. A. 3d, 1909); National Pole 
Co. v. Chicago & N. W. R. Co., 211 Fed. 65, 127 C. C. A. 561 (C. C. 
A. 7th, 1914) ; Gimbel Bros., Inc. v. Barrett, 226 Fed. 623, 141 C. C. 
A. 379 (C. C. A. 3d, 1915) ; National Elevator Co. v. Chicago, M. 
& St. P. Ry. Co., 246 Fed. 588, 158 C. C. A. 588 (C. C. A. 8th, 
1917) ; Pennsylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 
121, 35 Sup. Ct. 484, 59 L. ed. 867 (1915); Pennsylvania R. Co. v. 
Sonman Shaft Coal Co., 242 U. S. 120, 37 Sup. Ct. 46, 61 L. ed. 188 
(1916). By the expressed terms of the Act the courts are given 
jurisdiction to determine complaints of law, violations by motor car- 
riers, among which is the violation of their legal obligation to conform 
to their published tariffs. 

The District Court concluded with a correct statement of the law: 
“The carrier which departs from its published tariff of rates, and 
charges one shipper one price and another a different price is un- 
doubtedly guilty of an act of discrimination, but a complaint of this 
act is not a complaint of the unreasonableness or discriminatory char- 
acter of the tariff rate.” The case is sound, both upon law and prin- 
ciple. Ba Bee Buy 


INTERSTATE COMMERCE—RaIL Poot-Car SHIPMENTS—IMME- 
DIATE DISTRIBUTION BY A TRUCK OPERATOR—CHARACTER OF TRANS- 
PORTATION.—The Gordon Storage Warehouse, Inc., of Omaha, Ne- 
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braska, undertakes to provide transportation, of less than car-load lots 
of merchandise from the place of business of the vendors in Omaha 
to the door of the purchaser in South Dakota. The name of the 
purchaser-consignee is stenciled upon each separate parcel. The 
goods are then placed in a pool-car which is moved by railroad from 
Omaha to Rapid City, South Dakota, under a single bill of lading 
and freight bill in which Gordon is named as consignor, and the 
appellant, the Buckingham Transportation Company of Colorado, 
Inc., is named as consignee. At Rapid City the merchandise is de- 
livered to the appellant and is by it delivered in trucks to the in- 
dividual purchasers at various South Dakota points. Appellant holds 
a certificate from the Interstate Commerce Commission to operate as 
a common carrier in interstate commerce. It does not hold a certifi- 
cate from the South Dakota Railroad Commission permitting it to 
operate as such a carrier of intrastate commerce. Appellant was 
ordered by the South Dakota Railroad Commission to cease and 
desist from transporting above-described shipments. Upon appeal 
the Circuit Court (of Pennington County) affirmed the order. The 
Supreme Court of South Dakota reversed it. Held, that the move- 
ment by the motor carrier outbound from Rapid City and that by 
pool-car to Rapid City were but parts of continuous interstate trans- 
portation, and not within the jurisdiction of the State Commission. 
Buckingham Transp. Co. of Colorado, Inc. v. Black Hills Transp. 
Co., 281 N. W. 94 (S. D. 1938). 

The question raised by the instant case is whether the transporta- 
tion of merchandise to its ultimate destination within the state by 
motor carrier following immediately upon its carriage into the state 
by rail in a pool-car is interstate or intrastate in character. 

There are many factors to be considered in determining the essen- 
tial character of transportation. See Robert S. Tarnay, Methods For 
Differentiating Interstate Transportation From Intrastate Transpor- 
tation (1938) 6 Geo. Wasu. L. Rev. 553. One of the most important 
factors considered by courts is the intention of the shipper at the 
time the shipment is made. United States v. Erie R. Co., 280 U. S. 
98, 50 Sup. Ct. 51, 74 L. ed. 187 (1929) ; Hughes Bros. Timber Co. 
v. Minnesota, 272 U. S. 469, 47 Sup. Ct. 170, 71 L. ed. 359 (1926) ; 
Baltimore & Ohio S. W. R. Co. v. Settle, 260 U. S. 166, 43 Sup. Ct. 
28, 67 L. ed. 189 (1922); Western Oil Refining Co. v. Lipscomb, 
244 U. S. 346, 37 Sup. Ct. 623, 61 L. ed. 1181 (1917). The Supreme 
Court of South Dakota used this test in deciding the present case and 
correctly stated the guiding principle: “When the intention which 
produces the movement is known, the incidents of the transportation 
become insignificant and need not be considered in determining 
whether the transportation is of the one order or the other.” 

While conceding this principle, respondents urged that it did not 
apply to the instant case because it was not intended that the trans- 
portation was to be continuous. They contended that because of the 
essential character of the railroad pool-car shipment, there can be 
no “essential continuity of shipment” comprising the pool-car ship- 
ment with delivery taken at a break-bulk point plus distribution of 
individual shipments of the merchandise. It must be conceded there 
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was physical stoppage in the transportation movement but there was 
not sufficient stoppage in transit to break the legal continuity of the 
movement. (1938) 6 Geo. Was. L. Rev. 553, 566. Coe v. Town 
of Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 (1886) ; 
Champlain Realty Co. v. Town of Brattleboro, 260 U. S. 366, 43 
Sup. Ct. 146, 67 L. ed. 309 (1922). It was always intended that 
there should be a substantial continuity of movement, even though 
by different transportation agencies. 

The Supreme Court of South Dakota concluded that neither the 
pool-car nor any other part of the transportation constituted an end 
in itself. “To say that the two legs of the transportation are in- 
dependent is to close one’s eyes to the body of intention to which 


those legs are appended.” The decision is supported v. the leading 
cases, above cited. J. R. J., Jr. 


PATENTS—PLEADING AND PRACTICE IN CourRTS—INTERROGA- 
TORIES.—In a suit in equity for infringement of the plaintiff’s patent, 
the defendant filed interrogatories inquiring of the plaintiff, among 
other things, the names and addresses of the concerns supplying the 
plaintiff with the thermoresponsive liquid used by the plaintiff in 
making the thermostatic regulators of the patent in suit, and the 
whole of the plaintiff’s correspondence with these concerns relative to 
the liquid. The plaintiff objected to these interrogatories on the 
ground that they amounted to a “fishing expedition.” Held, that to 
require the plaintiff to produce its correspondence with the concerns 
supplying it with the liquid used in its device was objectionable as a 
“fishing expedition” and that the interrogatories should not be an- 
swered. The Wilcolator Company v. Sears, Roebuck and Company 
et al., 39 U. S. P. Q. 250 (Del. Oct. 21, 1938). 

Before the adoption of the Rules of Civil Procedure for the District 
Courts of the United States, the provisions for discovery by a party 
in a suit in equity of material facts or documents were contained i in 
Equity Rule 58, which provided that any party to the suit “may file 
interrogatories in writing for the discovery by the opposite party or 
parties of facts and documents material to the support or defense of 
the cause.” Equity Rule 58, 28 U. S. C. A. following § 723. In 
many cases, especially patent cases, interrogatories under Equity Rule 
58 were condemned as “fishing expeditions,” or attempts to make 
discovery on suspicion, surmise or vague guesses, made in the hope 
of discovering some material fact. Window Glass Mach. Co. v. 
Brookville Glass and Tile Co., 229 Fed. 833 (W. D. Pa. 1916); 
Pressed Steel Car. Co. v. Union Pac. R. Co., 241 Fed. 964 (S. D. 
N. Y. 1917); Goodrich Zinc Corporation v. Carlin, 4 F. (2d) 
568 (W. D. Mo. 1925); Gasoline Products Co., Inc. v. American Re- 
fining Co., Inc., 12 F. (2d) 98 (Del. 1926) ; Maywood v. Texas Co., 
17 F. (2d) 490 (N. D. Texas 1927); Earp Thomas Farmogen Co. 
v. Stimuplant Laboratories, Inc., 38 F. (2d) 691 (E. D. N. Y. 1930) ; 
International Cellucotton Products Co. v. Caledonia Cellulose Co., Inc., 
55 F. (2d) 380 (M. D. Pa. 1932); Buck v. Virgo, 37 U.S. P. Q. 
22 (W. D.N. Y. 1938); Kraft-Phoenix Cheese Corporation v. Cum- 
berland Valley Cheese Company, 37 U, S. P. Q. 409 (M. D. Tenn. 
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1938). Thus, there could be no “fishing” among all the documents 
that the adversary might have. Pressed Steel Car Co. v. Union Pac. 
R. Co., supra. 

The new Federal Rules of Civil Procedure, effective Sept. 16, 1938, 
govern the procedure in the district courts of the United States in all 
civil suits at law or in equity, with certain exceptions not material 
here. The provisions for discovery under these rules are contained 
in Rules 26 to 37. Discovery by means of written interrogatories to 
an adverse party is provided for in Rule 33, which takes the place 
of Equity Rule 58. Rule 33 governs the procedure of discovery by 
written interrogatories even where the suit was commenced before 
the effective date of the Federal Rules of Civil Procedure. C. F. 
Simonin’s Sons, Inc. v. American Can Co., 24 F. Supp. 765 (E. D. 
Pa. 1938). See also Rule 86 of the Federal Rules of Civil Procedure. 
In the instant case, then, in a decision rendered after the new rules 
became effective, the court applied the same restriction upon inter- 
rogatories with regard to “fishing expeditions” as was done in the 
decisions under Equity Rule 58. This decision is to be compared 
with the liberal interpretation of the provisions for discovery in the 
new Rules by other courts in several recent decisions. Nichols v. 
Sanborn, 39 U.S. P. Q. 153 (Mass. 1938); Laverett v. Continental 
Briar Pipe Co., Inc., 6 Law Week 249 (E. D. N. Y. 1938); Amer- 
ican La France Foamite Corporation v. American Oil Co., 39 U. S. 
P. Q. 311 (Mass. 1938); see Onandago Pottery Company v. She- 
nango Pottery Company, 39 U. S. P. Q. 316, 318 (W. D. Pa. 1938). 
But cf. B. B. Chemical Co. v. Cataract Chemical Co., Inc., 39 U. S. 
P. Q. 339 (W. D. N. Y. 1938). In Laverett v. Continental Briar 
Pipe Co., Inc., supra, the court stated that under the new Rules “it 
will not avail a party to raise the familiar cry of ‘fishing expedition.’ ” 
It would seem, from a consideration of the letter and spirit of Rules 
26 to 37, relating to depositions and discovery, that the court in the 
instant case applied too restrictive an interpretation of the scope of 
discovery by interrogatories contemplated in the Federal Rules of 
Civil Procedure. The scope of examination under Rule 33 is not 
expressly defined in the rule; however, the scope of examination 
under this rule is coextensive with that defined in Rule 26 (b) for 
discovery by deposition of any person, whether a party or not, upon 
oral examination or written interrogatories. Nichols v. Sanborn, 
supra. Rule 26 (b) permits examination “regarding any matter, not 
privileged, which is relevant to the subject matter involved in the 
pending action, whether relating to the claim or defense of the ex- 
amining party or to the claim or defense of any other party, including 
the existence, description, nature, custody, condition, and location of 
any books, documents, or other tangible things and the identity and lo- 
cation of persons having knowledge of relevant facts.” It would appear 
that the scope of examination thus defined is unlimited, except that the 
matter must be relevant to the subject matter involved, or may be 
privileged. Certainly this is a radical change from the former prac- 
tice in the federal courts; however, the intent is clear in the Rules 
to avoid the troublesome restrictions placed upon Equity Rule 58. 
Thus, Rule 26 (b) expressly permits examination as to matters 
relating to the claim or defense of an adverse party; whereas under 
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Equity Rule 58, interrogatories which sought a disclosure of matters 
which related to an adversary’s cause of action or defense were held 
improper. F. Speidel Co. v. N. Barstow Co., 232 Fed. 617 (R. I. 
1916); D. J. Murray Mfg. Co. v. Summer Iron Works, 286 Fed. 
451 (Ore. 1923); Taylor v. Ford Motor Co., 2 F. (2d) 473 (N. D. 
Ill. 1924); Goodrich Zine Corporation v. Carlin, supra. Contra: 
Quirk v. Quirk, 259 Fed. 597 (S. D. Cal. 1919) ; Cobb Temperature 
Regulator Co. v. Baird, 292 Fed. 909 (S. D. Cal. 1923); Texas Co. 
v. Gulf Refining Co., 12 F. (2d) 317 (S. D. Texas 1926). Again, 
Rule 26 (b) permits examination regarding the identity and location 
of witnesses. Under Equity Rule 58, on the other hand, even liberal 
courts refused to permit discovery of the names of witnesses. Taylor 
v. Ford Motor Co., supra; Goodrich Zinc Corporation v. Carlin, 
supra; May v. Midwest Refining Co., 10 F. Supp. 927 (Maine 
1935); see McLeod Tire Corporation v. B. F. Goodrich Co., 268 
Fed. 205, 206 (S. D. N. Y. 1920). Further, Rule 26 (b) permits 
the examining party to seek disclosure concerning “the existence, na- 
ture, description, custody, condition, and location of any books, docu- 
ments or other tangible things. . . .” This is at least impliedly, if 
not expressly, a condonation of the type of examination which courts, 
under Equity Rule 58, have condemned as “fishing expeditions.” 
While such a liberal interpretation of the Federal Rules of Civil 
Procedure with regard to the provisions for discovery would, in 
many cases, undoubtedly place a great burden upon the party being 
examined, yet it is believed necessary in order to carry out the clear 
intent of the Rules to facilitate the determination and refinement of 


issues before the trial. However, regarding the decision in the instant 
case and the decisions in the other recent cases cited supra, it would 
seem that the interpretation in the federal courts of the provisions 
for discovery in the new Federal Rules of Civil Procedure may not 
prove to be as free from conflict as may have been contemplated. 

R. L. 


TraDE Marks AND TRADE NAMES—SECONDARY MEANING—UN- 
FAIR COMPETITION—REGISTRATION UNpER Act oF 1920.—A bill to 
enjoin infringement of its trade-mark, ““Nu-Enamel,” which was regis- 
tered in 1933 under the Trade-Mark Act of 1920, 41 Stat. 533 
(1920), 15 U. S. C. § 121 (1934), for use originally on enamel, now 
extended to other painter’s supplies, was filed by the Nu-Enamel 
Corporation of Illinois against the Armstrong Paint and Varnish 
Works, a corporation of the same state. Petitioner’s user began in 
1922, and secondary meaning, conceded by the defendant, was estab- 
lished by use of the name on storefronts, windows, and on products 
of the petitioner, in every state in the Union. The petitioner used also 
a slogan, “A Coat of Enduring Beauty,” on the container for its 
enamel. Defendant began the use of “Nu-Beauty” as its mark, and 
“Nu-Beauty Enamel” on its enamel, placed in such a way that it gave 
substantially the same appearance as the mark of the petitioner with 
the slogan above. Held, that by registration under the Act of 1920, 
the descriptive quality of the mark was admitted; protection is given 
to such a mark under this Act where secondary meaning is proved ; 
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in the instant case, secondary meaning is conceded, infringement and 
unfair competition are shown, and an injunction is proper. Armstrong 
Paint and Varnish Works v. Nu-Enamel Corporation, 59 Sup. Ct. 
191, 83 L. ed. 183 (adv. op.), 39 U. S. P. C. 402 (1938). 

The District Court held the mark invalid, because descriptive. The 
Court of Appeals, however, had reversed this conclusion because of 
the secondary meaning which had attached to the use of the mark in 
competition with products other than enamels. Neither the District 
Court nor the Circuit Court of Appeals dealt with the significance of 
the fact or registration under the Act of 1920. While affirming the 
result reached by the Circuit Court of Appeals, the Supreme Court 
changes the reasoning, and points out first, that invalidity of a trade- 
mark does not divest the court of jurisdiction if the cause for in- 
fringement and that for unfair competition constitute the same cause 
of action, and second, that the Act of 1920 can operate only upon 
those trademarks which are ineligible under the Act of 1905, 33 
Stat. 724, as amended, 15 U. S. C. § 81 (1934), because descriptive, 
geographic, or proper names, although not against public policy. 

Thaddeus Davids v. Davids Mfg. Co., 233 U. S. 461, 34 Sup. Ct. 
648, 58 L. ed. 1046 (1914) pointed out the significance of the so- 
called “10-year proviso” in the Trademark Act of 1905, § 5 (b). 
Plaintiff had registered his surname as a trademark on inks and ink- 
pads, after the requisite 10-year exclusive use prior to the passage of 
the Act. Defendants, having the same name, used it prominently on 
the same goods. The court held the mark of the plaintiff valid, de- 
claring that the 10-year proviso must have been meant to protect 
marks not otherwise eligible for registration, because not technical 
trademarks, else the provision would be obviously meaningless. The 
mark was deemed to have acquired secondary meaning as indicating 
the plaintiff as the source of the merchandise, and to have received the 
benefit of prima facie evidence of ownership conferred by section 16 
of the Act, 15 U. S. C. § 96 (1934). The defendant was enjoined 
from the denominative use of the name in even a colorable imitation 
of the label of the plaintiff. The relief given was that which might be 
given in well-considered actions for unfair competition at common 
law, but the task of the plaintiff was simplified by the prima facie case 
as stated above. 

The Act of 1905, however, permitted the registration of only such 
non-technical marks as had been exclusively used for the 10-year 
period immediately preceding the passage of the Act. Since registra- 
tion in the home country is a prerequisite for foreign registration, 
American manufacturers using good marks whose secondary meaning 
had been acquired after the passage of the Act had no protection 
against the piracy of their marks in foreign countries. To find a 
means for the correction of such evils, the Trademark Convention 
was held in Buenos Aires in 1910, and the Trademark Act of 1920, 
41 Stat. 533 (1920), 15 U. S. C. § 121 (1934), carried into effect 
the agreements reached at that convention, creating a register for 
foreign marks upon proof of one-year exclusive use in interstate or 
foreign commerce. 

The hearings on the bill show that it was intended solely for the 
protection of trademarks in foreign markets. See Carter, The 1920 
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Trade Mark Law (1933) 15 J. Pat. Orr. Soc. 211; Fenning, Trade- 
marks and the U. S. Patent Office (1925) 11 A. B. A. Journat 461, 
463. Section 1 (b), however, contained no limitation to that effect, 
and the actual result has been that the register has been used in large 
measure for domestic marks. During the period from August 24, 
1920 to March 15, 1938, 26,054 marks were registered under the 
Act of 1920, as compared to 195,140 registrations under the Act of 
1905; that is, almost 12 per cent of the total trademark registrations 
since the first mark was registered under the Act of 1920 have been 
marks not eligible under the Act of 1905, because not technical trade- 
marks. 

By registration under the Act of 1920, the registrant obtains the 
right to sue in the United States Courts; to prevent importation of 
goods bearing infringing marks; and to lay the foundation for regis- 
tration in foreign countries. But until the decision in the principal 
case, the full possibilities for protection under the Act have not been 
apparent. The Patent Office has considered the register merely a 
public record of the claim of the user. Fenning, supra, 464; and 
secondary meaning has been said to be of no significance—in fact, 
it has been suggested that the only requisite for registration is the 
establishment of the necessary period of exclusive use, and that even 
a negation by an opposer of the acquisition of secondary meaning is of 
no effect. Spencer, Some Observations on the Registrability of Trade- 
marks (1935) 23 Geo. L. J. 456, 460. It has been felt that the main 
advantage of registration under the Act is the psychological effect of 
the phrase, “Registered, United States Patent Office,” in deterring 
competitors from imitating the mark. 

The instant case establishes that even though secondary meaning 
need not be shown for registration under the Act, it must be shown 
for protection. The Davids case is cited and followed in the interpre- 
tation of the scope of registrations under the Act, since the wording 
of section 5 (b) of the Act of 1905, 15 U. S. C. § 85 (1934), was 
carried over into section 1 (b) of the Act of 1920, 15 U. S. C. § 121 
(1934). But in view of the omission in the Act of 1920 of the pre- 
sumption of ownership through registration, the plaintiff must in each 
case prove that his user has identified the mark with himself in the 
minds of the public as the source or origin of the product. Secondary 
meaning is a question of fact in each case, measured by actual sig- 
nification to the consuming public. Dupont Cellophane Co., Inc. v. 
Waxed Products Co., Inc., 85 F. (2d) 75 (C. C. A. 2d, 1936). The 
fact that proof of ownership must be made shows the true identity 
of the action for trademark infringement under this act with that of 
unfair competition at common law. The assertion of Justice Pitney 
in United Drug Co. v. Rectanus Co., 248 U. S. 90, 97, 39 Sup. Ct. 48, 
50, 63 L. ed. 141, 145 (1918) that trademarks are but a part of the 
broader law of unfair competition has been quoted or followed in many 
courts, and the same relief has been given. See Hercules Powder Co. 
v. Newton, 266 Fed. 169, 174 (C. C. A. 2d, 1920); Coty, Inc. v. 
Parfums de Grande Luxe, Inc., 298 Fed. 865, 878 (C. C. A. 2d, 
1924). Under the instant decision, the owner of a mark which in fact 
has acquired secondary meaning can obtain protection in the Federal 
Courts, therefore, in what is substantially a suit for unfair competition, 
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with the added advantage of triple damages, provided he has registered 
his trademark. Nevertheless, it is the association which he has built 
up about his mark in the public mind which establishes his right to 
protection, not the mere fact of registration. The protection given 
is only against the denominative or trademark use of the name, in an 
unfair manner, by a competitor seeking to palm off his goods as those 
of the registrant. 

Dicta in the case confirm the conclusion reached in Waterman v. 
Gordon, 72 F. (2d) 272 (C. C. A. 2d, 1934), that federal jurisdiction 
once obtained over a case on a substantial showing of infringement 
of a registered trademark is not lost because the trademark is in- 
valid, if substantially the same facts support the infringement and 
the unfair competition, that is, if they constitute the same cause of 
action. Hurn v. Oursler, 289 U. S. 238, 53 Sup. Ct. 586, 77 L. ed. 
1148 (1933) (semble in regard to copyrights), Contra, prior to that 
case. Pinaud v. Huebschman, 27 F. (2d) 531 (N. Y. 1928) and 
cases cited therein. 

For the first time the Supreme Court has shed light upon the supple- 
mental Act of 1920 in relation to the basic Act of 1905. The case 
demonstrates again that trademark law is but a part of the law of 
unfair competition, and that an action for unfair competition differs 
but slightly from one for the infringement of a registered trademark. 
Under this decision, trade names for which secondary meaning can be 
proved can be afforded additional protection through the procedural 
advantages conferred by the Act of 1920. I. P. D. 





BOOK REVIEW 


Rapio Law. By Clarence C. Dill. Washington, D. C.: National 
Law Book Company. 1938. 353 pp. Price $6.00. 


In Rapio Law, by Senator Dill, the most informed radio practi- 
tioner will find something new, and the student or layman will find 
an excellent foundation for specialized knowledge of radio. Per- 
haps no man, excepting possibly Senator Wallace White (Maine), 
had more to do with the development of radio law, legislatively, than 
Senator Dill. In his book, there is sketched the important interna- 
tional and domestic developments in radio law from the Berlin con- 
ference of 1906 to the passage of the present Communications Act 
of 1934, Title III of which is substantially a reénactment of the Radio 
Act of 1927. This book is not a handbook of procedure nor a trial 
manual for handling cases before the Federal Communications Com- 
mission. It does bring together in one volume, however, an outline 
and explanation of the background, statutes, cases and procedure 
essential to an understanding of radio practice and administration. 
Senator Dill’s book, particularly the “historical parts” e.g., “Radio 
—Origin and Development,” “Radio Law Before Broadcasting,” etc., 
is a useful complementary text to two other recent publications on 
radio, namely, TYLER Berry, COMMUNICATIONS By WIRE AND 
Rapio, and HERRING AND Gross, TELECOMMUNICATIONS. 


Rapio Law is not a preachment of opinions, political, administra- 
tive or otherwise. Although all concede the qualifications of the 
author, as legislator, instructor and practicing attorney, to express 
opinions on radio, he has shown fine restraint. The book is primarily 
factual and technical. It explains some engineering theory and con- 
tains an analysis of the more important provisions of the radio statute. 
On certain questions of policy and procedure, Senator Dill is soundly 
critical of the Federal Communications Commission. 

Senator Dill’s book condemns the Commission’s practice of “back- 
door” censorship. He shows how the renewal hearing is used as a 
“club” over six-months licensees and says: 

Since it can not censor the programs before they are given, it tries to 


accomplish the same result afterward under the guise of requiring the sta- 
tion to serve the public interest. 


The Commission’s failure to give a licensee notice of the charges 
or opportunity to satisfy or explain prior to setting the license down 
for renewal hearing is justly criticized. He explains that the licensee, 
without notice of the charges, is placed on the defense, but has the 
burden of proof. Although the law authorizes licenses to be issued 
for a three-year period, the Commission still follows the 1926 De- 
partment of Commerce temporary expedient of a six-months license. 
“Just why,” says Senator Dill, “is problematical.” Under six-months 
licenses, the Commission, for no apparent good or useful reason, 
expends several thousand man-hours twice a year to work that need 
be done only once a year or less. Also, Senator Dill denounces the 
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Commission’s lack of policy and even-handed treatment of transfer 
of control and assignment cases. He acknowledges the complaint 
that the Commission’s law department acts as prosecutor and judge. 


Rapio Law introduces the concept of “equitable right of renewal” 
which is worthy of further consideration. A licensee has no prop- 
erty right, as such, in the use of a frequency. A continuing right or 
expectancy of renewal, however, has been recognized by the courts. 
The Commission cannot outright refuse to renew a license. It must 
either grant renewal or order a hearing. A licensee then, in theory, 
has a continuing right, subject only to revocation for cause. Con- 
ceivably denial of renewal would have to be reconciled in some cases 
with the possible inequitable distribution of facilities. The Commis- 
sion has not resorted to intermediate measures of punishment. 

The foreword states Senator Dill’s hope (as of December 1, 1937) 
that the Commission’s rules of procedure may remain without sub- 
stantial changes for a reasonable period so that Rapio Law may be 
really helpful. This hope is gone already. New rules of practice 
and procedure were adopted effective January 1, 1939. The ex- 
amining department is abolished. New broadcast regulations are 
expected daily. Internal organization of the Commission has been 
altered. Reorganization is predicted in some quarters. All this illus- 
trates the extreme risk involved in producing any quasi-permanent 
document on radio law. However, the Commission’s present in- 
stability cannot erase the past, and it is the treatment of the his- 
torical development of radio law that will keep Senator Dill’s book 
current for all time. Donatp C. BEELAR. 


Washington, D. C. 





